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GOING without 
AUTOMOBILE 
INSURANCE 
may unbalance 
a client’s budget 


forever . . 


A JUDGMENT for liability or property damage, incurred 


as a result of an automobile accident, may strip a client of all 


his possessions, deprive him of the privilege to hold property in 
his own name and jeopardize his future earnings. In certain 
states, inability to meet a judgment may mean jail. All this 
uncertainty is too much to pay for the comparatively small sum 
a client can save by driving without dependable Automobile 


insurance protection, 
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I: circumstances should require you_to incorporate a 

client in Wyoming, or in Maine, or in Texas or in any of 

the other states of the Union or in any province of 

Canada, you would find that The Corporation Trust 

Company's services in organization perform just as 

smoothly and expeditiously for you as when organizing 

That The Corporation a corporation in Delaware. And when you must license 
. a corporation as foreign in any state, you will find The 

Trust Company's services Corporation Trust Company’s services not only take the 
to attorneys in incorpora- detail off your shoulders but provide what lawyers are 
, coming more and more to appreciate and demand—expert, 

tion are most frequently systematic statutory representation afterwards. No mat- 
used in connection with ter where you are, there is an office of The Corporation 
F ‘ . Trust Company near enough to bring to your desk the 
incorporation in Delaware complete facilities of this forty-year-old organization for 


is only because Delaware service to attorneys. 
is most often found the 
best state for incorporation 


THE, CORPORATION TRUST COMPANY, 


ORGANIZED UNDER THE BANKING LAWS OF NEW YORK AND NEW JERSEY 
COMBINED ASSETS A MILLION DOLLARS 
FOUNDED 1802 


120 BROADWAY, NEW YORK 
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100 W. TENTE ST. WILMINGTON, DEL. 
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(The Cor Trust, d 


Buffalo, Ellicott Sq. Bldg. 

, 328 Mar et St. 
Chicago, 112 W. Adams St. 
Cincinnati, Union Central Life Bidg Be 
Cleveland, Union Trust Bidg. St. Louls, 415 . 
Dallas, Republic Bank Bidg. Washington, 815 15th St., N.W. 
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Hughes Federal Practice Jurisdiction & Procedure 
With Forms 





Civil and Criminal 











wh Supplies the Answer to the Many Problems 


which beset the practitioner when his case goes.into the Federal Courts 





A clear and simplified exposition of the procedural and jurisdictional 
problems which confront the lawyer in the Federal Courts, with special 
attention given to the intricate questions involving concurrent jurisdic- 
tion of State and Federal Courts, and the Removal of Causes to the 
Federal Courts. 


Forms—An Outstanding Feature 


Five full volumes of the work are devoted to a comprehensive collection of Forms 
derived from the records of adjudicated cases and from court requirements. These 
are copiously supplemented by explanatory text and directions as to procedure. 





11 Volumes of Text 5 Volumes of Forms 


Kept to Date by Pocket Parts 


The Authoritative Work on Federal Practice 
By a Master of the Subject 


West Publishing Co. Saint Paul, Minn. 
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Next Annual Meeting to Be Held at Grand Rapids 
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iter meeting 
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and 18 t selected Grand 


Tampa, 


inn ial meeting 

September 1 as ain dik 
tremely good facilities which 
the meeting, it is felt that 
renerally approved as it will 


rtunity to drop 
Progress Ex- 

pen at that time 
f the Association 


‘commendations 


ittees were taken up and 
incoln, and Mr. 
Omal veb., were elected to 
Council. Mr. Roderick N. Mat- 
s elected to the Wyoming 
J. Dempsey of Oshkosh 


Council The elections were to 


7 


n tl e bodies. 


e Committee will hold its next 


Bar Association Broadcasts Begin 


February 12th 


es} ses from Bar Associa- 
he country indicate the interest 
[ ming series of broad- 
red by American 
er the auspices of the National 

R cation. 
has now been completed and, in 
se speakers mentioned in last 
the JouRNAL, will include Colonel 





William J. Donovan, of New York, former Assist- 
ant Attorney General who, as an officer of the 
Radio Council, will introduce President Martin; 
Judge Samuel Seabury, Counsel for the New York 
City Investigation Committee, who will speak on 
‘The Lawyers’ Influence on Public Opinion”; Pro- 
fessor Edson R. Sunderland, of the Law School of 
the University of Michigan, who will speak with 
Mr. Henry W. Toll on 
and Judge Learned Hand, 


“Reforming the Law 
Through Legislation” 
of the U. S. Circuit Court of Appeals, who will 
speak with Professor Felix Frankfurter on the sub- 
ject “How Far Is a Judge Free in Rendering a 
Decision ?” 

As has been previously announced, the radio 
time has been donated by the Columbia Broadcast- 
ing System. 

The programs will be given on Sundays from 
6:00 to 6:30 P. M., 
Columbia network, and the first four addresses will 


Eastern Standard Time, over the 


be as follows “ 


February 12.—Clarence E. Martin, President 


of the American Bar Association, will speak on 

“The American Bar, Its Past Leaders and Its 

Present Aims.” He will be introduced on behalf 

of the Nationa! 

by Mr. William J. Donovan, former Assist- 
Attorney General. 


Advisory Council on Radio in Edu- 
cation, 
ant U. 
naa 19—Roscoe Pound, Dean of the 
Harvard Law School, will speak on “Training for 


the Bar. 








February 26.—James Grafton Rogers, Assist- 
ant Secretary of State, will be interviewed by a 
young man in search of a profession, on the sub- 
ject “Shall I Become a Lawyer?” 

March 5.—Judge Samuel Seabury, Counsel of 


the New York City Investigation Committee, who 
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will speak on “The Lawyer's Influence on Public 
Opinion.” 

Copies of pamphlets giving the entire program 
will be furnished upon request to the American Bar 
Association. 


Arrangements have been made with the Uni- 
versity of Chicago Press for printing and distribut- 
ing each broadcast as it is given for a price of 15c 
per copy or $2.00 for the complete set of broadcasts, 
if a sufficient number of orders are secured. Since 
this service is for the particular edification of the 
layman, it was suggested that some lawyers might 
like to have copies sent to certain of their clients, 
and a special quantity price has been made to pro- 
vide for this. The Chicago Press is not making 
any profit from these reprints, this entire service 
being given at cost. The beneficial effect which 
widely circulated radio addresses of this nature will 
have on the public thinking concerning our profes- 
sion will be greatly enhanced if the addresses in 
permanent printed form are widely circulated 
among the public, and it is, therefore, to be hoped 
that lawyers will take advantage of the oppor- 
tunity presented to secure and distribute printed 
copies. 


Judge Holds And/Or Not the English Language 


N his opinion in the case of Tarjan vs. National 

Surety Co. Mr. Justice O’Connor of the Illinois 
Appellate Court declares that the symbol And/Or 
is not to be regarded as the “English language,” as 
the words are used in the schedule of the Illinois 
Constitution of 1870. His exact words are: 

“Moreover, an examination of the record shows 
that some of the findings of fact and propositions of 
law submitted were not in the English language 
and therefore cannot be considered, because sec 
tion 18 of the schedule of the Constitution of 1870 
provides that judicial proceedings shall be con- 
ducted and preserved in the English language 
Carlin v. Miller’s Motor Corp., 265 Ill. App. 353. The 
second and third findings of fact and the third, 
fourth, fifth and sixth propositions of law submitted 
contained the symbol “and/or” eight times. We 
condemned the use of this freakish fad in Preble v 
Architectural Iron Workers’ Union, 260 Ill. App. 435. 
That we are right in our conclusion in this respect 
is seen by reference to the July, August, and Sep 
tember numbers of the AMERICAN BAR ASSOCIATION 
JouRNAL, pp. 456, 524 and 574 respectively.” 

In support of his view of the expression Jus 
tice O’Connor quotes at length from an editorial 
in the AMERICAN Bar ASSOCIATION JOURNAL of July, 
1932, condemning the use of this “accuracy-destroy- 
ing symbol” and also gives copious extracts from 
the symposium on the same subject in the Septem 
ber issue of the same year, in which Hon. John W 
Davis, Hon. George W. Wickersham, Mr. Frederick 
A. Scott, Statute Revision Commission of Connec- 
ticut, and Mr. Clarence D. Meyer, Supreme Court 
Commissioner of New Jersey, joined in the attack. 

The case was decided on other grounds, but 
the Court seized the opportunity of again putting 
on record its warning to the Bar against the use 
of an expression which is provocative of careless- 
ness in lawyers and confusion in legal documents. 








Massachusetts Judicial Council Grapples with 
Court Congestion Problems 


N the eighth annual report fil 


Governor today, the Massachusetts Judici 
Council presents a number of money-saving an 
time-saving suggestions for the consideration 
those interested in the tax-rate, the motor-vel 
insurance rate and the more prompt a lministrati 
of justice, both in the civil and criminal courts 


Following is a summary of the report, prepared 
for the press by F. W. Grinnell, Secretary of tl 
Council. 

The Council begins by pointing out that the annual 
net public cost of the court system is over six millior 
dollars and that the cost for jurors alone at six 
dollars a day is almost seven hundred thousand dol 


] 


lars. It presents by the figures a really shockin 


picture of congestion and delay in the Superior 


Court, mainly in the jury-trial lists of the busier 
counties in which parties are obliged to wait from 
two to almost four years for trial because there 
were about 50,000 civil jury cases (mainly motor 
vehicle cases) “awaiting trial” on June 30, 1932 

This congestion is pictured, not as the fault of 
the judges, but as the result of the operation of the 
machinery. And the congestion is increasing by the 
entry of almost 30,000 new jury cases every year. 
With its other business, the court can try only 


about 2,500 jury cases a year. The public cost of 
jury trial, including “overhead,” is estimated at 


about $500 a day. It is sometimes figured at $1 a 
minute, but it appears to be more than that. Most 
of these jury cases are motor vehicle cases 

The Council says the situation is bad, unjust 
and is growing worse. “What is to be done about 
it?” Increasing the number of judges would not 
solve the problem because that would not only in 
crease the public cost, but if the number of judge 
were doubled, it would take them about ten years 
to dispose of the present accumulation without re 
gard to the annual increase. The fact becom 
more and more obvious is that the social need of 
compulsory motor vehicle insurance and the cum 








bersome, costly procedure of jury t1 d rt fit 
together. The administration of justice is a gre: 
business; the community and the legal profession 
need to develop some more prompt and less costly 
method of doing business. 

Without in any way suggesting a change in the 
constitutional right to jury trial, the Council sug 
gests that lawyers and plaintiffs habitually overesti 
mate the importance to themselves of claiming jury 
trial. It poimts out that a study of all jury cases 


tried during two years showed no recovery at all in 
half of the cases and relatively small verdicts 
most cases in which there was a recovery It be 
lieves experience shows that the important thing 
for most parties and their lawyers is a prompt hear 
ing of some kind rather than a delayed jury trial 

A trial before a judge without a jury, either in 
the district courts or in the Superior Court, can be 
had for the asking much more quickly and at much 
less cost to every one. The Council suggests vari 
ous plans to induce lawyers and their clients to 
waive jury trial and get ahead faster. 

The Council does not believe in transferring 


the business to a -ommission, or fixing arbitrary 
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many 
figures show that the num- 


This plan is dis- 


fatal and r accidental domestic and other 
ndust S outnumbers the motor 
cle accident n the highways. While such 
lents do 1 ttract attention because they are 
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as dead or disabled as 
The Council 

n for s ng motor vehicle 
“at and uncertain 
other non-in- 
The Council 
¢ ial business in the courts 

d adjusting rt machinery to the changing 
eds of the mmunity. The Council recommends 
Superior Court and 


vehicle acci- 


motor 
sees no 
losses by im- 


t fault while 
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treated 
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ties for jury-waived hearings. 
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ority re mends also ;: 
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As the 1 t effective method of reducing con- 
estion, t Ju | Council points out that injured 
sons | stitutional right to insurance 
tect eceive that merely by statute, 
the Cour uggests that the legislature, on 
half « lic which pays the bills, may 
easonal f e injured persons to choose the 
expensive method of trial as condition of the 
t tor ability insurance to cover their 
ns suggested that parties should be 
wed uit in any district court within a 
unty. 
H It sug: moving the “criminal record” from 
é ty motor oitenses 
{ Without egesting the abolition of the grand 
: t procedure by which defendants 
f Ly | jury proceedings to avoid delay 
l expe 
To buse of the attachment laws, it 
ggests that wages shall not be attached by trustee 
ess without leave of court and that a fee of 
dollar ke a witness fee) be paid whenever 
trust s served. 
It recor nds a method of stopping the imi- 
t n ( process for the purpose of terroriz- 
ing unf é ut honest, debtors. 

» It re ends a provision for summary re- 
view of sentences in the Boston Municipal Court 
to avoid great expense and delay in the administra- 

of the criminal law 
It re ends abolishing the notice of appoint- 
ment of executors and administrators as a useless pro- 
eding 1 
V er matters are reported on, at the 
equest of the legislature, and the report ends with 
the usual eful summary and analysis of the work 
f all the irts of the Commonwealth. 
Congressional Power and Conventions in the States 
he an address on “Amending the Constitution,” 
delivered on Sept. 17 over the radio under the 
‘ uuspices of the American Bar Association, U. S. 


neral William D. Mitchell touched on 
e quest “whether Congress has power to inter- 
details, by prescribing the time of 





election, the election districts, the number of dele- 
gates, or the dates of holding the conventions” 
called to act on proposed constitutional amend- 
ments. He said: 

“Notwithstanding some contention to the contrary, 
my impression is that the Congress must stop short with 
prescribing the general mode of ratification whether by 
legislatures or by representative conventions, and 
if the convention method is selected, it must be 
left to the state legislatures to prescribe all the 
details for the election of convention delegates, the 
only restriction on the states being that the conven- 
tions shall be fairly representative. A fair expres- 
sion of the will of the people of the states acting 
through delegates elected by them to their state 
conventions is all that is required and there is no 
reason why the Congress should attempt to force 
upon any state, any particular time, place or method 
for electing their delegates or holding their con- 
ventions.” 

But now comes a former Attorney-General 
Hon. A. Mitchell Palmer, who maintains in an 
elaborate brief that Congress can not only do all 
the things which Mr. Mitchell doesn’t think it has 
the power to do, but can even call the conventions 
themselves and require them to act promptly on the 
proposed amendments submitted. He advocates 
this course as the best and quickest way of securing 
action on an amendment for the repeal of the 
Eighteenth Amendment, and of thus making avail- 
able to the government the large income which is 
expected to follow a change in the methods of deal- 
ing with the liquor problem. 

This brief, which is obviously addressed to 
Congress and to the public alike, states that “it 
seems to be generally assumed that it will take 
years to adopt any proposed amendment to the 
Constitution. This arises from the fact that ratifi- 
cation of amendments heretofore has frequently 
been long delayed, because legislatures have been 
slow to act; and ratification by State legislatures 
has been the method uniformly employed. But the 
proper use of the power to submit to Conventions 
in the States, heretofore untried, will insure an 
early decision. 

“The Congress enjoys the power to submit the 
proposed repeal amendment to Conventions in the 
States called and held in pursuance of Congres- 
sional action and to require the vote of such Con- 
ventions to be cast within any reasonable time, say, 
four months after the Congress adopts the neces- 
sary resolution, thereby making available—assum- 
ing the repeal amendment is ratified—these enor- 
mous revenues for the fiscal year beginning July 1, 
1933. Such action, while uprecedented, would be 
plainly Constitutional and responsive to the pres- 
ent national emergency. To the manner and means 
by which the Congress may effectuate these ends, 
this memorandum is devoted.” 

Then follows a discussion of the power of Con- 
gress to do this. He points out that the Constitu- 
tion was established by the people acting as sov- 
ereigns of the whole country and that it is not a 
contract of treaty between the States; that the 
States, as such, possess no general or implied power 
with reference to amendments to the Constitution ; 
and on this latter point he says: “Clearly the States 
have no such power unless it was delegated to them 
by the Constitution itself, and no such delegation 
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is found therein. The Constitution in Article V 
provides the exlusive method of amendment. The 
fact that the legislatures of the States are named 
therein as the recipients of certain power is not 
inconsistent with the view just expressed, because 
the legislatures when acting under the Fifth Ar- 
ticle, act as the delegated agents of the peop'e and 
not in their ordinary capacity as branches of the 
Government of the States. The powers conferred 
upon the Congress and the legislatures by Article 
V are national political powers entirely outside the 
scope of the general legislative, executive and ju 
dicial power conferred upon the United States and 
the similar powers reserved to the States. This has 
been established by decisions of the Supreme Court 
of the United States.” 

After quoting from Hollingsworth v. Virginia, 3 
Dallas, 378; Hawke v. Smith, 253 U. S. 221; Leser v. 
Garnett, 258 U. S. 130; and U. S. v. Sprague, 282 
U. S. 716, 733-734, in support of this view, he con- 
tinues : 

“The view of the Supreme Court that the Fifth 
Article does not delegate any governmental power 
to the United States applies with equal force to the 
States and their legislatures. In selecting the leg- 
islatures as the recipients of certain powers, with 
respect to amendment of the Constitution, the peo 
ple merely adopted convenient existing agencies of 
government as their agents for the exercise of a 
particular political power. 

“From the foregoing, it must be concluded that 
the Fifth Article does not contemplate that the 
States, acting in their sovereign capacities, shall 
have any influence or control over ratification. It 
contemplates only the expression of approval or dis 
approval by the people acting through representa 
tive assemblages, either the legislatures or Con- 
ventions. No other power with respect to amend 
ments was granted to the legislatures. As already 
seen, they have no general power of regulation over 
the process of ratification. If the Congress selects 
the Convention mode, such Conventions have iden 
tically the same power as the legislatures would en 
joy had they been chosen. District Judge William 
Clark, in his exhaustive opinion in U. S. v. Sprague, 
44 Fed. (2d) 967, 975, aptly states that legislatures 
act as the general agents of the people and the 
Conventions act as their special agents. 

“These decisions also demonstrate that ratifica- 
tion, whether by legislature or by Convention, is 
not a State act; further, that the ratifying body 
does not act as an agent of the States, since if it 
did, the right of the State to command or forbid 
action by that agent under particular circumstances, 
could not be doubted. If the question whether a 
particular proposed amendment should or should 
not be ratified were a question for the State to de 
cide, no one could deny its power to control that 
decision. The Supreme Court, in determining that 
ratification is beyond State control, has determined 
that the question is not for the State, but for the 
people in the State. 

“This determination necessarily includes a de- 
cision that the State, as such, has nothing to do 
with the process of ratification, since that process 
is held to be a Federal function and therefore one 
over which the State government cannot in the 
nature of things have any power. If so, the State 
can not act in creating or maintaining the Conven- 









tion or in determining how it shall operate. 7 
leaves an inevitable dilemma—either the Congres 
; 1 


has the necessary power or no one has it. TI! 
section of the people of the United States who h: 
pen to reside in a particular State have, as suc] 
no organization. The Constitution neverthels 


empowers the Congress to call upon them to 
by a Convention. They cannot act unless some 
authority determines how the Convention shall bi 


chosen and shall operate. The State cannot 


this determination without exercising the contr 
which the Supreme Court has determined it could 





not exercise. The Congress can make the neces 
sary regulations as a normal part of its task of 
procuring the decision of the question of ratification 
by Convention. As a necessary part of the per 
formance of this Federal function it can regulate 
and pay for the organization of the agencies which 


no other governmental body has power to set up. 
“Aside from the pertinent decisions, it seems 
clear upon principle, that State legislatures should 
have no power or control over the Conventions 
The Congress has the unrestricted choice of two 
modes of ratification. The Convention method is 
not a mere modification of the mode of ratification 
by legislatures. The two modes are entirely sepa 


rate and distinct from each other. The selection 
one is the rejection of the other. If the legislatures 
enjoy the power to prescribe the qualifications of 


the Convention delegates, to supervise their selec- 
tion and action in assembly, it necessarily follows 


that the legislatures could defeat the Congressional 
reference to Conventions through declining to act 


or by imposing conditions upon such Conventions 
or their delegates as would reflect the views of the 
legislatures themselves. Such a theory would make 
the legislatures superior to the Constitution.” 

Hon. James M. Beck delivered an address in reply 
to ‘Mr. Palmer’s brief in the House of Repre sentatives 
on Dec. 7, and Mr. Palmer rejoined with a “Supple 
mental Brief” a little later. 


Chicago Meeting of the Association of American 
Law Schools 


HE thirtieth annual meeting of the Association 
of American Law Schools was held at the 
Stevens Hotel in Chicago, December 28, 29 and 30. 
1932. More than three hundred persons represent- 
ing the Association’s member schools were present, 
and one of the most satisfactory sessions in the or 
ganization’s history took place. 

The program consisted of three genet 
ings, thirteen Round Table conferences a1 
annual dinner, which was held upon the evenit 
December 29. In addition to these events a recep- 
tion was tendered the Association delegates by the 


va 





officers and members of the Executive Committee 
of the American Bar Association at the headquar- 
ters of the latter organization at 1140 North Dear 
born street. 

The meeting began Wednesday morning at 
10:30 with the President’s address, “Social Planning 
and Perspective Through Law,” delivered by Dean 
Albert J. Harno, of the University of Illinois Col- 
lege of Law. This was followed by the report of 
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nd that of the Treasurer, 


the sess 1 after a brief business session. 
t The second sion, which took place on the 
ernoon e day, consisted of a sym- 
im, “Cooperative Efforts to Raise the Stand- 
of the Li Profession.” Three addresses 
re delivered s time with titles as follows: 
What the I Is Can Do to Raise the Stand- 
: is of the Le fession,” by Elliott E. Cheat- 
1, of t ) Columbia University ; 
a What a ] 1 Is Doing to Raise the 
R Standards Legal Profession,” by R. Allan 
‘ ephens Se f the Ill s State Bar Asso- 
tion; and ‘ Schools, Bar Examiners and Bar 
sociat tion vs. Insulation,” by 
hilip J. V Secretary « the New York 
ird ¢ xaminers 1 Member of the 
ecutive ( er e National Conference 
Bar Exar The discussion of symposium 
ers 1embers of the Association’s 
Committes ( peration with Bench and Bar. 
Che l sess is held on the after- 
mn of Frid the closing day of the Association 
eting consideration was “The 
4g Value a l Ame n La Institute Restate- 
ts in g of La \ paper bearing 
title v 1 by William Draper Lewis, Di- 
t in | Institute, and the dis- 
yn Henry L. McClintock, of the 
é esota La School, and Ira P. 
Hildebr Law School of the University 
Texa tion of the session’s program 
5 11 A 


\ssociation committees, 
ifter a further busi- 





ss st 
i Spe Ass tion’s annual dinner, 
4 ich tool Thursday evening at the Stevens 
4 Hotel les P. Megan, President of the 
i Chicago ciation, a Frank J. Loesch, of 
2 he Cl ¢ r, Member of the National Commit- 
ee on | bservancee d Enforcement, and 
President ( igo Crime Commission. Mr. 
Megan d 1 address of welcome to Associa- 
n delegat n behalf of the Chicago Bar, and 
Mr. Loe ke on the subject, “Recent Attempts 
to Defeat rganized Lawlessness in Chicago.” 
' Dean Al |. Harno, President of the Association 
f American Law Schools, acted as Toastmaster. 
Re e Conferences took place during 
e evel yecember 28, the morning and after- 
no ber 29, and the morning of Decem- 
er 30 se times the following Round Tables 
presented crams Law School Objectives and 
Methods, Library Problems, Property and Status, 
Commer Law, Equity, Public Law, Business 
Ass t Jursiprudence and Legal History, 
Legal A Clinics, Wrongs, Comparative Law, 
Legis] 1 Remedies 
Che ing officers were elected for 1933: 
res ( les E. Clark, Yale University; Sec- 
retary-Treasurer, Rufus C. Harris, Tulane Univer- 
sity ; Members of the Executive Committee, Henry 
Rotts University of Minnesota; Albert J. 
Harno, University of Illinois, and Merton L. Fer- 
son, University of Cincinnati. 
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BUSINESS has been through many 
recent years. Changes which have 
made necessary the creation of uew types of insur- 
ance coverage to meet new conditions. Changes 
which, for most businesses, make necessary a com- 
plete study of all insurance carried, to make certain 


that it is adequate to meet present-day needs. 


That is why, more than ever before,we recommend 
that you Consult your Agent or Broker as you would your 
Doctor or Lawyer. Today, in planning insurance pro- 
tection for your business interests, you need more 
than ever the up-to-the-minute information and ex- 
perienced counsel which only a trained insurance 


specialist can give you. 


These Pa he = Unexcelled serv- 
Agency- Minde : * 
Companies orig- ice on all casual 
inated the slogan, ty, surety, fire, au- 


tomobile, and 
inland marine 
lines through 
11,000 Agencies. 


“Consult your 
Agent or Broker 
as youwould 
our Doctor or 
awyer.”” 


Fidelity and Guaranty 
Fire Corporation 


which is affiliated with 
United States Fidelity and Guaranty Co. 


Home Offices: Baltimore, Maryland 
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THE JURISDICTION OF, THE FEDERAL COURTS 
IN CONTROVERSIES BETWEEN CITIZENS 


OF DIFFERENT STATES 


\s Matters No 
Federal Jurisdiction 


Are 


w Stand, the Most Elementary Considerations Affecting This Branch of 
Unproved — Discussion Thus Far Has Been 


a Confusion 





of Diametrically Opposed Theories Urged by Confirmed Conviction and Illus- 
trated by Scattered Information — Review of Chief Counts in the Case of 
Federal Diversity Jurisdiction, as Reported Primarily in Hearings at 
Last Session of Congress. 
By Hesse, E. YNTEMA 
Institute of Law of The Johns Hopkins University 
N the last s n of Congress, three bills were at stake is whether business controversies, typically 


introduced, « 1 of them seeking a more or less 
istment of the jurisdiction of the 
between 


extensive r¢ 


deral distri urts in controversies 
tizens of different states. The most radical of 
these proposals the Norris bill,’ as it is commonly 
wn, would simply have abolished this branch of 
he federal liction by omitting from the Judi- 
il Code? thi ause vesting in the district courts 
irisdiction in su between citizens of different 
tates. A second bill, introduced by Representa- 
ve Bulw ontemplated that in such suits 
he amount ontroversy should exceed $7,500, 
exclusive of interest and costs,’ instead of $3,000, 
the jurisdictional minimum established in 1911.‘ 
rhe purpose 1 third proposed amendment of the 
judicial Code, sponsored by Attorney-General 
Mitchell, was “to make corporations, for jurisdic- 
tion of the United States courts, citizens of a State 
here they carry on business, in all litigation be- 
tween them 1 citizens of such State arising out 
f such business.’”* This last suggestion, which 


as a compromise to avoid 
diverse-citizenship 


intended 


was apparel! t 
imitation of the 


1iore drast 


jurisdiction 1s a novel departure, whereas the 
Norris and Bulwinkle bills had been anticipated by 
imilar pr sals in the 70th and 71st Congresses.® 


Whether 


regarded from a theoretical or a prac- 

tical point w, the bills referred to involve sub- 
stantial problems as to the propriety of the federal 

urisdiction i ntroversies between citizens of dif- 

ferent stat Theoretically, a fundamental ques- 
tion as to tl stribution of ordinary civil litigation 
etween tl state and federal courts is raised, 


namely, in 1t measure the burden of such litiga- 


tion is to be carried and its development influenced 
by the federal judiciary. The central practical issue 

. se I R. 11508 LaGuardia) 72nd Congress. First 

s. U. S. «< tle 28, sec. 41, par. (1). 

ee «a & Bulwinkle T2nd Congress. First Session. 

4 36 Stat 91. The minimum set by the First Judiciary Act was 
$ 1 St which was raised to $2,000 by the Act of 1887-1888. 
25 Stat. 434 

S. 937 H. R. 10504. 72nd Congress. First Session. See 

it. infra, note 7, p. 7 

6. Af t 1 to deprive the district courts of jurisdiction to 
er mn any of f a state administr: ¢ board or commission, which 
was introduce Senator Johnson, sh uuld be mentioned. (S. 3243. 
T2nd Congre First Session) Since, however, it does not relate pri- 


citizenship jurisdiction, it is only incidentally in- 





volved in this scussion. 


springing from the activities of non-resident cor- 
porations under the present economic regime, if not 
defined as arising out of interstate commerce or 
otherwise covered by federal law, shall be cogniz- 
able in the federal as well as the state courts. In 
other words, the proper function of a federal judi- 
ciary in respect of civil, and more especially com- 
mercial, law is in question and, ultimately, the re- 
lation of government to corporate business. 

Measured by ordinary legislative standards, the 
consideration given to the matter in the last ses- 
sion of Congress was typical but not unworthy. 
Hearings were held by the judiciary committees of 
both Senate’ and House,* at which the views of the 
Attorney-General, of representatives of the Amer- 
ican Bar Association, and of various orranizations 
representing insurance, surety company, industrial, 
and banking interests, were presented. In addition, 
a special report was submitted by Senator Norris® 
and communications from interested legal scholars 
published.” The discussion was sufficiently com- 
prehensive to bring the many facets of the problem 
to the attention of the two judiciary committees, 
yet it was inconclusive. It cannot be said either to 
have elicited an incisive or comprehensive analysis 
of the function of a federal judiciary in civil litiga- 
tion or to have responded effectively to the principal 
question whether it is in the public interest that 
interstate business not defined as “interstate com- 
merce,” should, as such, have access in the first 
instance to the federal courts. 

That this is so must be attributed, not to lack 
of interest, but to certain inherent difficulties in the 
democratic legislative process. With uninformed 
popular opinion as the ultimate arbiter, it were diffi- 
Hearings before a sub- 


United States Senate. 
987, S. 939, and S. 


7. Limiting Jurisdiction of Federal Courts. 
commtitee of the Committee on the Judiciary. 
Seventy-second Congress. First Session. On S. 
$2438. March 18 and 19, 19382. Washington, 1932. p. 189. 

8. Limiting Jurisdiction of Federal Courts. Hearing before the 
Committee on the jatictery. House of Representatives. Seventy-second 
Congress. First ion. On H. H. 10594, H. R. 4526, and H. R. 
11508, May 4, 1982. Serial 12. Washington, 1932. p. 104. 

9 Limiting the urisdiction of District Courts of the United States. 
Senate Report 30. 72nd Congress, Ist Session. Much of this 
report is quoted in a later report by Senator Norris, urisdiction of 
the District Courts of the United States over Suits of State Adminis- 
trative Boards. Senate Report No. 701. 72nd Congress, ist Session. 

10. E. g., from Charies Warren and Professor Felix Frankfurter, 
op. cit. supra, note 8, at 97 and 100, and from Dean Charles E. Clark, 
op. cit. supra, note 7, at 86. 
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cult at best to maintain the discussion of so compli- 
cated and so technical a problem as that presented 
by the diverse-citizenship jurisdiction, upon a high, 
objective plane. It is doubtless inevitable in legis- 
lation, that many measures should be put forward 
to realize peculiar political theories or special inter- 
ests and that they should be opposed upon the same 
controversial level. It seems equally unavoidable 
under present conditions, that legislation, advocated 
by reformers seeking palliatives for situations about 
which there is public outcry, should seem to be 
hasty and experimental and too often not predicated 
upon the sound judgment which can only arise after 
a careful study of its probable practical effects. In 
the absence of such a study of the federal diverse- 
citizenship jurisdiction, the need for and require 
ments of which have been indicated elsewhere," it 
was inevitable that the discussion of the matter in 
Congress should be inconclusive. As we shall see, 
even the bearing of the proposed legislation upon 
the problem of congestion in the federal courts has 
been misapprehended. From an outside point of 
view, the discussion therefore resembles a three- 
cornered controversy of opinions, largely hypo- 
thetical and more or less rigidly asserted, among 
those who maintained that the diverse-citizenship 
jurisdiction was quite bad, those who regarded it 
as an essential, constitutional benefice, and an 
amicus curiae who advocated a politic compromise. 

If the discussion of legislative proposals be- 
comes thus litigious, those who participate may 
reasonably be asked to indicate their point of view. 
It may be suggested that to every proper litigation 
there are at least three parties,—a plaintiff, a de- 
fendant, and an arbitrator to whom the issues are 
submitted for judicious review. To render such an 
objective review of the problem feasible, there is 
requisite a detailed, comprehensive, and critical de- 
termination of the facts concerning the federal juris- 
diction in controversies between citizens of differ- 
ent states. As matters now stand, the most ele- 
mentary considerations affecting this branch of the 
federal jurisdiction are unproved, viz.—whether 
there is at present in particular sections of the 
country a problem of local prejudice against non- 
residents ; whether the adjudication of ordinary civil 
cases in the federal courts has tended towards na- 
tional uniformity in the development of law; 
whether the operation of the federal diverse-citizen- 
ship jurisdiction is at present attended by serious 
abuses or is unduly costly to the litigant; whether 
the jurisdiction, as at present defined, imposes an 
undue burden upon the federal courts; whether, in 
fine, the commerce and industry of the country 
would be affected, arid, if so, in what degree, by 
changes in the jurisdiction so drastic as those pro- 
posed in the recent session of Congress. Conse- 
quently, for want of objective, detailed proof of 
such basic issues as these, the discussion of the 
problem has thus far been a confusion of diametric- 
ally opposed theories, urged by confirmed convic- 
tions and only in part in some instances illustrated 
by scattered information. What is not known, is 
generally assumed. In more explicit terms, any 
legislation on the subject for the time being will be 
highly experimental and, at best, predicated upon 
a theoretical guess as to what the consequences 


11. H. E. Yntema and G. H. Jaffin, Preliminary Analysis of Con- 
current Jurisdiction, 79 U. of Pa. Law Review, 869 of seq. (May, 1931.) 








may be. Perforce, under such circumstances, t 
issues cannot be settled by a mere critical exami 
tion without extensive investigation of the fact 
but, as will appear from the following, the pleading 
can be measurably improved. The belief that so: 
such analysis is a necessary preliminary to an ad 
quate consideration of the problem is the moti 
of the present discussion. 

Whether in so controversial a matter and wit! 
out a sufficient representative basis of fact by whic 
theory can be tested, the position of detached crit 
cism will be tenable without invoking the w 


grateful consequences of neutrality, is perhaps 

question. To be useful, such criticism must chiefl 
concern itself with the probable fallacies and limita- 
tions of the theories adduced on each side. How 


ever, one possible objection to the disintereste 


consideration of current legislative problems may 
be disposed of beforehand, namely, that sucl 
criticism tends to paralyze action and therefore t 
have the effect of reinforcing the status quo. To 
this there are two good and sufficient answer 
first, that there is no reason to suppose that to in 
crease the flood of ill-considered legislation is better 
than to decrease it ; second, that whether or not sucl 
will be the effect depends not upon the criticism 
but upon the theory of the status quo, i.e., w 
Tory or Progressive, according as it is presumed 
that the status quo is ancient and therefore good, or 
that the status quo is ancient and therefore bad. Ir 
respective of which theory is adopted, the scientific 
problem remains. 

With this justification, we proceed to review 
the chief counts in the case of the federal diversity 
jurisdiction, as reported primarily in the hearings 
had in the last session of Congress. It will be con 
venient to consider first the theoretical arguments 
for and against the continuance of this jurisdiction 
and, second, to canvass the practical considerations 
urged, among which the relation between the d 
versity jurisdiction and congestion in the federal 
courts has accidentally assumed such importance 
as to warrant separate treatment. From this prac- 
tical point of view it will also be desirable to ex 
amine the brief submitted by the amicus curiae and 
to summarize the possible methods of dealing with 
the situation. The present article is concerned with 
the general theories. 


iether 





II 
The theoretical arguments for the substantial 
limitation or abolition of the federal diverse-citizen 
ship jurisdiction, have taken various forms. The 


chief points are: that the jurisdiction requires the 
federal courts to adjudicate state cases; that it in- 
volves discrimination and injustice; that it makes 


property rights more valuable than human rights; 
that it is hostile to the reign of law These argu 


ments may be considered in order 

The first argument, to the effect that the fed- 
eral diverse-citizenship jurisdiction is a constitu 
tional anomaly, since it requires the federal judi 
ciary to take cognizance of state cases, rests upon 
a partial analysis of the federal judicial power as 
defined in the Constitution. In the first place, 
Article III, Section 2, of the Constitution includes ‘ 
within the judicial power of the United States cases 
of at least three types: those defined by reference 
to the Jaw by which they are to be governed, (cases 
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federal laws, or treaties) ; 


se defined by reference to subject-matter, (admir- 

nd maritin ses) ; those defined by reference 
he citizenshtt he parties, (cases to which the 
ted States, o1 iblic ministers are parties or 
ive controve between a State and/or its 
ens and another State and/or its citizens, etc.). 
the second pl f the argument were consist- 


maintaine uld conversely preclude the 


ial of cases involving the applic: —_ of federal 

in the state rts, e.g., under t federal em- 

yyers’ liability t, which would is h ighly incon- 

: vient and i1 nsistent with the provision in Ar- 
' le VI of the Constitution that the Constitution 


the laws and treaties made under its authority 

of the land. 

-onclusion which can be 

the stitutional con- 

various branches of the federal 

h of them, included on 
intended to as- 


con 


licial power were, eac 


as, they 


rhly practi were 


e to the il government, the respective 
ites, and t lividual citizens thereof the 
wers, priviles and immunities defined by the 
nstitutior experience of the Confederation 
: 1 shown that mere constitutional definition of 
rhts, enforced by a league of states, was inade- 
iate; and that federal government, with an ap- 
priate judicial power, operating directly upon 
lividuals as we s States, was required.’* These 
rcumstance must be taken into account in any 
: sufficient definition of federal litigation. The argu- 
ment that the presence of a question of federal law 

lone is a proper test, begs the question. 

The secot rgument is that the federal juris- 
liction between citizens of different states is dis- 
criminatory ; the non-resident, it is alleged, enjoys 

“a privilege State which is denied to every 
¥ rporatio1 nd every citizen of that State.” 
There is a partial basis for this argument. Under 
; the present removal law, a situation exists, which, 


liscriminates against the resident 
resident, sued in a state court 


in theory at 
lefendant 





by a resident, may remove to the federal court; a 
resident, sued in the same forum by a non-resident, 
or a plaintiff, whether resident or non-resident, can- 
ot. The result is that a non-re sident, whether 
plaintiff or defendant, is enal sled to elect the forum, 
: except when he is originally sued by a resident 
laintiff in the federal court..* The justification 
the rule that suits are removable at the instance 
nly of a defendant, not resident in or, alternatively, 
FE ¢ le st. Nos. XX, XXI, LXXX; 5 Hunt, Writings 

lames Ma 1904 17, 19 « séq 

Or te 9, p. € 

4 The f sions wi have been made in the various 
judiciary acts e party entitled to remove a controversy to the 
leral cou ng diversit f citizenship may be sum- 
arized er the First Judiciary Act, an action in any 
. ‘ ay ¢ r by a tizen of the state in which suit 
s brought ag ze f another state,.involving more than $500, 
as re a ede irt at the instance of such defendant. 
Stat > B f "Mar *h 2, 1867, c. 196, 14 Stat. 558, a citizen 
another s t which suit was brought, whether plaintiff 
efenda ed to remove a suit pending in the state court 
the federal t upon affidavit of prejudice or local influence. The 
si n the Ju ary Act of 1875 was still more liberal; it provided 
etween citizer lifferent states or between citi- 
s of a sta nd foreign states, citizens, or subjects, at the instance 
eithe 8 Stat. 470. The present provision in section 71 of 
e Judicial ( 1 substance introduced by the Judiciary Act of 
‘ 1887-1888, 25 Stat. 434, and enables any suit of a civil nature, pending 
a state rt ther than suits arising under the Constitution, federal 
laws or treat h can be removed by a defendant therein, to be 
removed to t era rt “by the defendant or defendants therein, 
eing non-res f the State,” if the federal court has —— 
hereof ; t upon a showing of prejudice or local influence 


any defendant cing a citizen of another state than that in the courts 





not a citizen of, the state in the courts of which 
action is brought, must be found in the notion that 
a plaintiff cannot reasonably object to a forum he 
has chosen nor a defendant to the court of his resi- 
dence or citizenship. The idea that a resident de- 
fendant is unlikely to be prejudiced by local influ- 
ence, is perhaps also involved. To the extent that 
the avoidance of local prejudice is the purpose, there- 
fore, it does not appear unreasonable to restrict 
the power of removal to the non-resident. There 
are, however, other considerations. A difference 
in the law applied, in the character of the judge or 
jury, in the power of the court to control evidence, 
for instance, may place the non-resident at a definite 
advantage, if he alone has the power to remove his 
case from the state to the federal court. It does 
not, however, necessarily follow that, to secure 
equality as between defendants, the removal of 
cases from state to federal courts should be abol- 
ished; as Judge Parker has remarked, one remedy 
for such discrimination against the resident is “not 
to destroy an important jurisdiction of the federal 
court, but to amend the removal statute so as to 
give him the right to remove if he desires.”"* In 
any event, the argument, while suggesting a pos- 
sible amendment of the removal law, does not ex- 
pose an inherent theoretical difficulty in the federal 
jurisdiction based upon diversity of citizenship. No 
such discrimination is made as between parties 
plaintiff nor need such be made between defendants 
for the purposes of removal. 

A third argument is the interesting but unique 
contribution of Senator Norris. It is that “under 
existing law the non-resident is given an unfair 
advantage for his property, an advantage which 
does not accrue in favor of his personal liberty. His 
property rights, in other words, are given more 
consideration and are surrounded with more safe- 
guards than are the rights of life itself.""* What 
is in mind is that the federal jurisdiction over con- 
troversies between a state and citizens of another 
state has not been extended to criminal prosecu- 
tions under state laws as the diverse-citizenship 
jurisdiction has been to the analogous civil suits. 

This argument tends to defeat itself. It is like 
throwing away your hat, because you have not had 

square meal. If the analogy between civil and 
criminal jurisdiction, which is suggested, may be 
taken to assume the possibility of local prejudice 
or other valid reason for federal jurisdiction in 
criminal as well as in civil litigation involving non- 
resident defendants, it argues for appropriate pro- 
vision for removal to the federal courts in criminal 
as well as civil proceedings, rather than the total 
elimination of the federal jurisdiction. Apart from 
this, there may be questions, mainly derived from 
historical considerations, as to the usefulness of 
stressing an analogy between civil and criminal pro- 
ceedings from the point of view of removability 
from state to federal courts. To speak precisely, 
state criminal prosecutions of non-residents are not 
cases “between citizens of different states,” under 
the decisions of the Supreme Court that a State 
of which action is brought by a citizen thereof, can remove the case to 
the federal court, 25 Stat. 434. = <a 

It will be noted that, under the above provisions, distinction has 
variously been drawn, (a) according to the character of the party as 
plaintiff or defendant. (b) according to citizenship, (c) according to 
esidence, (d) according to a showing of local prejudice. 

15. Parker, The Federal Jurisdiction and Recent Attacks 


“18 American Bar Ass’n. Journal, 433, 438. (July, 1932.) 


Upon It. 
16. Op. cit. supra, note 9, p. 7. 
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is not a citizen for the purposes of this clause.’’ 
Also, the theory of jurisdiction in civil cases con- 
trasts with that in criminal; many civil actions are 
transitory, while criminal proceedings are not, not 
only because they are prosecuted by the state but, 
also, because, under Anglo-American conceptions, 
the competent forum is with few exceptions that of 
the locus criminis. Thus, in Article III, Section 2 of 
the Constitution, it is prescribed that the trial of 
all crimes “shall be held in the State where the said 
crimes shall have been committed,” and in Article 
IV, Section 2, provision is made for the extradition 
of any person charged with crime to “the State 
having jurisdiction of the crime.” 

It is an independent question whether an en- 
actment authorizing the removal of state prosecu- 
tions to the federal courts upon application by 
accused non-residents would be feasible or desir- 
able. Literally, it is true that such prosecutions 
may be defined as “controversies between a 
State and citizens of another State,” but the few 
early dicta on the point would seem to preclude 
this construction."* Consequently, the vet» al diffi- 
culties in such an extension of the federal juris- 
diction would seem to be: first, that it would in- 
volve an unwarranted intervention in the exercise 
by the state of its police power, perhaps on the 
theory unsuccessfully urged by Mr. Justice Clifford 
in Tennessee v. Davis,’® namely that the federal 
district courts have no criminal jurisdiction unless 
the offense is defined by act of Congress and is 
cognizable under the authority of the United 
States; second, that statutory provision for the re 
moval of state criminal prosecutions at the instance 
of accused non-residents would contravene the 
spirit if not the letter of the Eleventh Amendment. 
It may be that such an enactment, for which there 
seems to be no precedent, would be desirable, but 
the possibility clearly should be considered on its 
own facts and does not throw any significant light 
upon the present discussion. 

A fourth theoretical argument against the fed- 
eral jurisdiction founded upon diversity of citizen- 
ship is that it is hostile to the reign of law, because 
it involves duplication of jurisdictions and, under 
the doctrine of Swift v. Tyson,” duplication of law. 
That this argument postulates the desirability of a 
utopian simplicity in the federal judicial structure 
will be apparent, when the expediency of empower- 
ing the state courts to exercise a jurisdiction concur- 

17. E. g., Stone v. South Carolina, 117 U. S. 430. (1886.) 

18. See J. C. Rose, Jurisdiction and Procedure of the Federal 
Courts, Albany, 1922. 58, 54. The remarks of Iredell, J., in Chisholm 
v. Georgia, 2 Dall. 419, 481, (1792), are as follows: 

“The constitution is particular in expressing the parties who may 
be the objects of the jurisdiction in any of these cases, (in Article ITT, 
Sec. 2), but in respect to the subject-matter upon which such jurisdic 
tion is to be exercised, uses the word “controversies” only The act 
of Congress more particularly mentions civil controversies, a qualification 
of the general word in the constitution, which I do not doubt every 
reasonable man will think well warranted, for it cannot be presumed that 
the general word, “controversies,” was intended to include any proceed 


ings that relate to criminal cases, which in all instances that respect the 
same government, only, are uniformly considered of a local nature, 
and to be decided by its particular laws. The word “controversy” in 
deed, would not naturally justify any such construction, but neverthe 
less it was perhaps a proper instance of caution in Congress to guard 
against the possibility of it.” 

See also the statement of Marshall, C. J., in Cohens v. Virginia, 6 
Wheat 264, 399. (U. S., 1821): 

“Of the last description, (cases in which an original suit might not 
be instituted in a federal court), is every case between a state and its 
a and, perhaps, every case in which a state is enforcing its penal 
aws. 

For cases suggesting analogies to the contrary, see Martin v 
Hunter’s Lessee, 1 Wheat. 305, 349 ff. (1816); Mayor, etc. v. ger 
738 U. S. 247, 251 ff. (1867); Tennessee v. Davis, 100 U. S. 257, 271 
(1879); Gaines v. Fuentes, 92 U. S. 10, 18. (1875,) 

100 U. S. 257, 274. (1880.) 

80. 16 Pet. 1. (U, S, 1842.) 








rent with that of the federal courts in many que 
tions arising under the Constitution and the fede: 
law is considered or it is recalled that, in comm 
cial cases at least, the principle of the transit 
character of the more ordin< iry type s of actions a1 
consequent duplication of possible jurisdictions | 
long since become a highly useful and integral bas 
of the rules as to venue. Furthermore, the point 
purely theoretical; it is not shown in what sen 
the principle of exclusivity as between federal 
state jurisdictions is workable, or whether it 
expedient. 

Equally theoretical is the aspect of the argu 
ment directed against the federal common law, tl 
doctrine under which the federal courts have 
sumed the function of interpreting the general con 
mon law according to their own precedents and 
conceptions of justice in preference to tl 
of any particular state. This is so, despite the fact 
that it has fairly been shown that this interpretation 
of the conformity clause in the First Judiciary Act 
was not contemplated at the time of its enactment.’ 
The occasional result, namely, that of conflicting 
lines of decision, state and federal, is of course not 
astonishing, as similar phenomena have occurred 
with sufficient frequency in the development of 
doctrine in the state decisions themselves, even of a 
single appellate court and more frequently wher 
there are several intermediate courts ‘of ap peal, to 
suggest that such occurrences are inevitable tem 
porary concomitants of the growth of a system of 
precedents in response to new legal problems. The 
explicit recognition of divergent 


ie decision 


of the possibility of 
views on questions of general law in the state and 
federal courts expressed in Swift v. Tyson, there- 
fore, will necessarily offend only that type of rigor- 
ous legalism which idealizes law as a stationary 
logical unity and not as an evolutionary response to 
social conditions. 

What is especially to be noted, however, is the 
fact that this argument envisages the problem of 
uniformity in law upon a local rather than a na 
tional scale. has been suggested by John Bas- 
sett Moore, 

“There are subjects in respect of which, in spite of the fact 
that national legislation does not deal with them, the general 
convenience calls loudly for uniformity. This is particularly 
the case in regard to the law relating to commercial matters. 
For this reason I confess I have always considered the concep 
tion of the Supreme Court of the United States in Swift v 
Tyson as essentially sound. 

“We may find in the decisions of the Supreme Court a re- 


sponse to the desire which has manifested itself in all times 
and in all lands, and which has in so many countries led to 


the establishment, in one way or another, of a uniform civil 
and commercial law.”” 

In theory, therefore, the argument is defective, 
first, because it does not endeavor to distinguish 
local from national legal problems and, second, be- 
cause it is not supported by any showing that the 
doctrine of Swift v. Tyson, even if it be the result 
of a common error, has not played an essential part 
in securing national uniformity of law That such 
uniformity is regarded as desirable, at least in the 
more important fields of civil law, is attested by the 


21 Warren, New Licht on the History of the Federal Judiciary 
Act of 1789, (1923). 37 Harv. Law Rev. 49 

22 International Law and Some Current Illusions, New York, 
1924 pp. 333, 334 

33. For a discussion of a limited aspect of this problem, see note 
23 in the article cited in note 11, supra, pp. 881-886, in which the effect 
of the decision in Swift v. Tyson upon the decisions in eight states is 


analyzed. 
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such institutions as the Commissioners on 
rm State the American Law Institute, 
t national schools of law. 


The argument t duplication of state and fed- 
jurisdictions ntroversies between citizens 
lifferent stat nherently vicious, must there- 
be rejected ant of sufficient analysis and 
ilt of deta proof It does, nevertheless, 


rv a germ of trut in that it is motivated by an 

I attributed 
iverse-citizenship jurisdic- 
trine of Swift v. Tyson. 
; situ n, t rec ind most horrible in- 
nce of whicl fforded by the case of Black & 


‘an. be 


Taxica ransfer Co. v. Brown & 
Taxica sfer Co.,™* is that, under the 

n establis early as 1844,*° whereby a cor- 
tion is dee 1 citizen of the state in which 
ncorporat purely local businesses are per- 
tted under tl eral decisions to evade the law 
the state in h they are actually located by 
rporation ther state, insofar as the fed- 
comm ffers from that of the former 
The de which permit this result, indi- 


te perhaps | trong is the tendency to regard 





iin asp¢ e law of corporations as matters 

leral conc but they are not justifiable upon 

theory wl illocates to the individual states 

rol over state business In view of the 

r diss the Black & White Taxicab Co. 

e, it woul be ising that the situation 

1uld be corrected eventually by the federal courts 

nselves; meanwhile, the decision is an appro- 

ite ca legislation. What is to be no- 

1, however that the abuse of the presumption 

» cory enship a most inadequate 

s for the bi ynclusion that the federal juris- 

tion betwee tizens of different states, as well 

the doctri: Swift v. Tyson, must therefore be 

punged, J uld be like tearing down a house 
et ri s’ nest under the eaves. 

III 
The theoretical arguments in favor of the 
lintenance t] federal diverse citizenship juris- 


ries to the contrary which have 
ust been cor ered, suffer ym incomplete analy- 

of the problem and are in large part based upon 
ich have not been suffi- 
-onsiderations alleged 


A 


re: first, that the federal jurisdiction between citi- 
ens of diffe t states is and has been essential to 
e develoy f national commerce; second, that 
iformit n throughout the United States 
matters of general law will be destroyed by the 

t federal jursidiction; third, that the 


urisdictior necessary to afford the non-resident 


ficient tribunal; fourth, that the 


ti & ( eston R. R. Co. v. Letson, 2 

loward, 49 S 844 See the opinior f C. J. Taney in Ohio 

& Mississippi R. R. Company v. Wheeler, 1 Black, 286 U. S. 1861), at 
296 

Tt urt t case, (the Let ase), upon full consideration, 

P ed. that w i rporatior s created by the laws of a State, 

eg at its members are citizens of the State in 

e 1 AS egal existence; and that a suit 

or ag st ratior n its rporate name, must be presumed 

be t citiz f the State which created the corporate 


ntrary is admissible, for 
urisdiction of a court 






abolition of the federal jurisdiction would be un- 
constitutional. 

The first argument, that the federal jurisdiction 
between citizens of different states is an essential 
condition of the national economy, like many con- 
clusions drawn from the manifest destiny of his- 
torical developments, is scarcely susceptible of sci- 
entific proof or disproof, so long as the jurisdiction 
continues. It would indeed be almost impossible 
to demonstrate what the development should have 
been, had the jurisdiction not been employed. It 
may also be remarked that the argument, as such, 
is imperfect, in that it does not indicate the relative 
influence of the diverse-citizenship jurisdiction 
upon business conditions, as contrasted with that 
of other branches of the federal judicial power, such, 
for instance, as the legislation and decisions under 
the commerce clause. Even if the argument-can 
be taken to describe the total effect of the federal 
judicial power in all its branches in assuring a basis 
for national commerce, it still remains to be shown 
that what is predicated of the whole applies to a 
part, and in what degree. Conceivably, specific re- 
lations between the federal diversity-citizenship 
jurisdiction and particular business activities may 
be suggested by a study of the facts; unfortunately, 
however, in the recent session of Congress no de- 
tailed evidence was presented from which inferences 
could reasonably be drawn as to the probable effect 
of the abolition of the federal jurisdiction upon par- 
ticular businesses represented. Such evidence 
would tend to verify the argument but could 
scarcely prove it; a conclusive demonstration that 
the federal jurisdiction between citizens of differ- 
ent states is a necessary condition of national busi- 
ness, would seem to require the heroic experiment 
of its abolition. Thus, at the least, the argument 
is unproved and overstated. 

A restatement of the argument to the effect 
that it is desirable, even if not essential, to have a 
national jurisdiction for national business, is theo- 
retically more plausible, though it needs actual 
proof. So much, however, can scarcely be said of 
the efforts in rebuttal. These have taken the form, 
first, of an assertion that the migration of invest- 
ments from East to West, one concomitant of na- 
tional business, has been undesirable and, second, 
of pointing to the large investments in foreign 
bonds in spite of defaults as a basis for the predic- 
tion that interstate investments will continue, even 
if the non-resident investor is denied access to the 
federal trial courts. Implicitly, these positions ‘con- 
fute each other; moreover, the first proposition is 
quite unsubstantiated, while the second will be 
seen, under a plausible generalization, to conceal a 
double weakness. In the first place, it sets the mat- 
ter in an improper light; the problem is not 
whether the abolition of the federal jurisdiction in 
question will entail the disappearance of interstate 
investments or of all national commerce, but 
whether, assuming a national business structure as 
a desirable end, conditions favorable to its develop- 
ment will so be created. This is presumably a ques- 
tion of degree, as to which not even theoretical, 
much less specific, proof is suggested. In the sec- 
ond place, the argument seems to warrant the 
strange inference, that, because investors have 
placed their capital in foreign bonds without ap- 
parent serious regard to prospective legal protec- 
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tion, it is reasonable that non-resident investors in 
state and municipal bonds should not be protected 
by the federal courts against default! 

The second argument, that uniformity in gen- 
eral law throughout the United States will disap- 
pear with the federal jurisdiction in controversies 
between citizens of different states, presents a con- 
sideration to which reference has above been made. 
Theoretically, the statement of the argument is 
overdrawn; however important the function of the 
federal courts may be in this regard, there are other 
educational institutions than the federal courts, 
which promote national uniformity of law. And, 
as has been stated, the argument wants specific 
historical demonstration of its plausibility. 

The third and classic argument for the federal 
diverse-citizenship jurisdiction has been most pre- 
cisely stated by Alexander Hamilton: 

“The most discerning cannot foresee how far the prevalency 
of a local spirit may be found to disqualify the local tribunals 
for the jurisdiction of national causes; whilst every man may 
discover that courts constituted like those of some of the states, 
would be improper channels of the judicial authority of the 
union.” 

That the possibility of local prejudice against 
non-residents and aliens and the inadequacy of the 
state courts were at least the ostensible grounds 
for the extension of the judicial power of the United 
States to controversies between citizens of different 
states or to which an alien was a party, has been 
generally accepted and indeed is indisputable in 
view of the evidence. Attempt has been made, how- 
ever, to discount the evidence by a two-fold his- 
torical argument, namely, that “tepid” support was 
given to this branch of the judicial power of the 
union by leading federalists at the time of the 
adoption of the Constitution, and, more specifically, 
that there is no contemporary evidence of local 
prejudice sufficient to justify the assumption that 
the federal diverse-citizenship jurisdiction grew out 
of any serious defects of the confederacy or was 
an essential federal power even in 1787." To this 
argument the presence of the diversity of citizen- 
ship clause in the Constitution is of itself a com- 
plete answer. Moreover, it is to be noted, first, that 
the argument over-emphasizes the element of local 
prejudice at the expense of slighting other sub- 
stantial grounds for the disqualification of state 
courts as the exclusive federal tribunals of first in- 
stance and, second, that, as has been indicated in 
detail elsewhere, ** the available evidence does not 
confirm this criticism of the classical theory 

In any case, the consideration of constitutional 
origins is inconclusive. Conditions change so as 
to obsolete old forms, or, not infrequently, they are 
validated by new uses. It has, therefore, been 
properly urged that what is now significant is the 
appropriateness of the federal diverse-citizenship 
jurisdiction to present conditions. From this point 
of view, two questions are immediately put in issue: 
whether the state courts are sufficiently impartial 
in actions involving citizens of other states to be 
given exclusive original jurisdiction thereof; 
whether their modes of procedure and the substan- 
tive law which they apply are sufficiently improved 
to satisfy the national requirements of justice in 
such instances. However, be it noted that, even if 
26. The Federalist, No. LXXXI (1788 
27. Friendly, The Historic Basis of Diversity Jurisdiction (1928) 


41 Harv. Law Rev. 483. 
Op. cit. supra note 11, at pp. 875-878, notes 12 and 13 





could be answered in the 
tive, the need of the federal jurisdiction 
cases is not yet disproved. 
other uses, not originally contemplated, e.g., to ¢ 


these questions 


It may have acquire 


sure the uniform development of national | 
which alone may warrant the continuance of tl 
jurisdiction. 

In view of the emphasis laid upon local preju 
dice as a basis for the federal diverse-citizenshiy 
jurisdiction in the classical theory, it interesting 
that both advocates and critics of the jurisdictio1 
have thought that the matter could be l 
quite broad generalizations, at times referred t 
individual experience at the bar. Such assertions 
would be relatively persuasive, if they 
even the facts are disputed. One point of view 
that no statistics are needed to show that a non 
resident will secure a more impartial trial in a fed 
eral than a state court; another that the orig 
reason for the jurisdiction, prejudice against citi 


agreed, but 


zens of other states, has long since passed away an l 
that, if there is prejudice, it is directed against cor 
poration or moneyed interests, irrespective of their 
technical residence. Between such opposed views, 
so generally advanced, it is not the purpose here to 
judge. 

What may be noted, however, is, first, that 
the question of local prejudice refers to a condition 
and not a theory; second, that the question not only 
relates to the present existence of local prejudices 
but is also historical, i.e i 
tion as to the probable recurrence of sectional pre 
possessions against non-residents and as to how 
sporadic such phenomena will be; third, that condi 
tions may vary from section to section of the coun 
try, from state to state, and even within each state, 
as well as in respect of the objects of communal 
antipathy. The contrariety of opinions as to the 
present situation obviously can be settled only by 
an appropriate report upon the facts representing 
at least the various sections of the country. Scat 
tered observations suggest that such a report would 
disciose past and present prepossessions in favor of 
local interests, against which the state courts and 
sometimes even the federal tribunals have not al 
ways protected the non-resident. However this 
may be, the problem involves a range of ph 
too wide, historically and geographically s 
and of too complex a character, to yield to the 
methods of ordinary shotgun statistics or to be fore 
closed by some broad, theoretical presumption, even 
though it be based upon the discrete experience of 
an individual over a period of years. “Here,” it has 
been properly pointed out, “is an issue of fact where 


it seeks a basis of predic 


the need of dispassionate ascertainment of the real 
situation and perhaps of some experimentation to 
test the results of slight modification 
rules would seem apparent.’’** 


existing 


The alternative basis for the federal jurisdic 
tion between citizens of different states proposed by 
the classical theory, namely, the possible inadequacy 
of the state courts as federal tribunals, raises ques- 
tions, even more delicate and difficult of sol 
than those relating to local prejudice and, in some 
respects, far more important. The question of 
course relates only to the concurrent 


lution 


jurisdiction 


(Continued on page 119) 
$ 29. This is Dean Clark’s suggestion. See op. cit. supra ‘ 
at p. 36. 
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ENGLISH LAW REFORM AND THE NEW RULES 


OF PROCEDURE 


Methods—N« 


riti ti f Civil Justice Has Continued since Dickens’ Day but with Shifting Em- 
phasis Predominance of Laymen in Law Reform Movements Typical of English 
w Rules Are Result of Investigation Begun by London Chamber of 


Commet High Cost of English Justice — Recommendations of General 


Cour f Bar for Saving Time and Money Adopted in Principle by Rules 


( mimutree 


One Helpful Suggestion for American Reformers 


By WALTER P. ARMSTRONG 
Vember of the Memphis, Tennessee, Bar 


i is Custo1 this country to reter to English 
| urt proce in an almost lyrical note. This 
$1 loul ttributable t he remarkable con- 
betwee swiftness and sureness of Eng- 
crimina tice and the delays and uncertain- 
to whicl e accustomed. Unlike the Eng- 
an hims<« vever, when we voice our en- 
app! i lo not « ( nate between the 
nal and t il courts. When the English- 
speaks sh tice” as working with 
st ( eness ¢ natural law, from 
e opt e is so highly placed as to be 
mune, he n mind criminal justice; for he 
es not ha same unalloyed admiration for 
On the « iry, the attack begun by Dickens 
1 “Bleak H e” has never ceased. Only recently 
indwich men, bearing placards derogatory to law 
| lawyers, | e picketed the Royal Courts of Jus- 

é n the S i 1 
It is tr vever, that the emphasis of the 
ticism has shifted. Most of the delays and anoma- 
es whicl é castigated were eliminated by 


e |] ts and subsequent legislation. 
Present sm is directed to the cost of civil 
stice inguage of the London Chamber 
Commer t is as if a person who wished to 
buy a che r were told that he could only have 
Rolls o1 let His answer would be that if 
S either Rolls or Daimler, or no car, 
hen he 1 vithout a car He would at once 
mit tha Rolls or Daimler was the best of 
rs, but i sav that he could not afford it. So 
th ou syste f litigation.” 

It was 1 nvestigation begun by the London 
Chambe erce wl resulted in the New 
Rules of P lure. The committee of the cham- 
ber consist f two accountants, a past president 
of the | Institute Secretaries, an insur- 
ince broke: 1 two solicitors. This predominance 
of layme1 movement looking to law reform is 
typica sh methods. The precedent seems 
to have been established in 1850 when Parliament 

1 | t bt etrating discussion of ths cost of 
Price of Justice i 


Trench Trubner & Co. Ltd., London. E. P. 
. ’ T ‘ 1 litigation is more expen 
s to be primarily due 


Chamber of Commerce, 


objected to the fact that a commission appointed to 
investigate the Court of Chancery consisted exclu- 
sively of lawyers. 

‘Of the eleven members of the important Royal 
Commission of 1913, chosen to investigate delays 
in the king’s bench division, three were lawyers. 
The critics of the commission’s report used even 
this minority representation of the profession as a 
basis for their attack, on the theory that, in con- 
nection with law and procedure, lawyers, as parties 
in interest, should be merely witnesses and not 
judges. Perhaps this feeling is attributable to the 
fact that in England lawyers do not, as in this 
country they do, pervade the life of all communi- 
ties, but the profession (as represented by the bar- 
risters who in the eyes of the man in the street 
typify it) is segregated, centralized and dramatized 
by the Inns of Court. This condition necessarily 
emphasizes the cleavage between the lay and the 
professional points of view. Whatever the reason, 
it is undeniable that in England, at least since the 
time of Erskine, the incomparable advocate (who 
was dwarfed in the House of Commons by Burke, 
Fox and Pitt), there has been a strong and undi- 
minishing distrust of lawyers, both as legislators 
and leaders of public opinion. As Burke himself 
put it in replying to Erskine, the English “wish the 
country to be governed by law, but not by law- 
yers.” 

The task of law reform by laymen is rendered 
easier in England by the fact that the great bulk 
of important civil litigation is concentrated in Lon- 
don and that court proceedings there for many 
years have been excellently reported by the news- 
papers, particularly The Times, London is also the 
clearing house for informed British public opinion 
in a way that no American city has ever been. The 
publicist thus has his attention constantly chal- 
lenged by the operation under his very eyes of the 
law’s machinery. 

All of this is in decided contrast with condi- 
tions in the United States where most law reforms 
are initiated by bar associations and left to the 
final decision of lawyer legislators. 

It is not unlikely that this predominance of 
lay influence accounts for the faster pace of law 
reform in England; for, laying aside as unjust 
the criticism that self interest biases lawyers 
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against reform, the profession as a whole is un- 
questionably conservative in lending its aid to any 
movement which means cutting loose from the an- 
cient moorings. 

This London Chamber of Commerce report of 
observed defects and suggested remedies, while 
highly suggestive to Americans, is also significant 
as disclosing that our problems are so different 
from theirs that, while our objectives may be the 
same, we must, in seeking them, pursue quite dis- 
tinct paths. Much of the loose criticism of our 
courts and many of the invidious comparisons made 
between them and those of England entirely fail 
to take into account the fact that many English 
methods are entirely unadaptable to our needs 
while to the adoption of others there are insur- 
mountable obstacles. 

The pith of the report is that, while trials may 
perhaps be even further expedited, justice is in the 
main satisfactorily and, indeed, expertly adminis- 
tered, but at a cost which often makes it prohibi- 
tive to the ordinary litigant. The objective sought 
is to reduce the price without depreciating the 
value of the article. As the report itself puts it: 
“The English procedure, like so many products of 
England, is, apart from cost, the most perfect prod- 
uct of its kind in the world. Equally, like so many 
English products, it is an expensive luxury and 
beyond the reach of the majority of people unless 
they are either very rich or very poor.” 

As the most obvious economy the report ex- 
presses the opinion that the two branches of the 
profession, barristers and _ solicitors, should be 
fused, but refrains from making such a recommen- 
dation because it “is not yet practical politics and 
would arouse great opposition.’ 

Lord Bryce inclined to the opinion that neither 
the English nor American system should be 
changed, each being suited to the genius of the 
country where it obtains.‘ 
American experience has not furnished any per- 
suasive arguments in favor of the abolition of the 
English system. That system has created a small, 
compact, homogenous and highly organized Bar. 
This Bar deserves much of the credit for the expe- 
ditious and effective administration of British jus- 
tice. It is true that the English judge has a firm 
control of the proceedings; but only rarely is it 
necessary for him to interpose. It is also true that 
the Inns of Court stand ready to hold the barrister 
strictly to his code; but formal action by them is 
infrequent. The Bar is a class affair with the esprit 
of a club in which certain things simply are not 
done.® Insulated as he is from the contact with 
the client by the presence of the solicitor the bar- 
rister’s attitude is similar to that of a commissioned 
officer assigned to defend a private before a court 
martial. As a result there is no time wasted in 
jury selection; all testimony except that directed 
to controlling material matters is rapidly elicited 


Since Bryce wrote 








8. London Chamber of Con 

4. Bryce’s American r nwealth, Vol. II, 675-678 

5. Sir Edward Marshall Hall failed to obtain a coveted judgeship 
because it was felt that he had been accustomed to display too much 
zeal for his clients, while Edward Kenealy, the defender of the Tich 
borne claimant, was disbafred for an offence less serious than many 
which are every day ignored in American courts During the trial 
of “a running down case.”” I inquired of one of the barristers engaged 
whether the attempt was ever made to acquaint the jury by suggestion 
with the existence of liability insurance With a look of astonish 
ment he replied: “No, indeed; that would not be crickt.” 








by leading questions; objections to evidence 

rare; arguments are concise and almost entir« 
free from any emotional appeal. The English b 
rister impresses an American lawyer as a high 
skilled expert assisting the court and jury in quicl 
ascertaining the facts and as himself maintaini: 
an air of detachment which seems to indicate tl 


with the result of the trial he has no perso: 
concern. 
This is in refreshing contrast with conditio: 


in this country where the leading lawyers in t 
larger cities shun thé courts in favor of the great 


rewards to be found in the office; where time 
frittered away in selecting juries and examining 
witnesses as to irrelevancies; where cross exan 
nation is a confessional; and where the will to wi 


so often triumphs over the desire to be fair 
Instead of American experience furnishin 
argument for fusion in England it is fairly apy 
ent that a retention of that system in this 
would have saved us from many of the problem 
that perplex us. Indeed, were there not so man 


historical arguments against it, the adoption of th 


English system in this country might be considers 
as one of the possible remedies for our unsati 
factory administration of justice 

One of the most interesting phases of the re 
port is that which discusses the question of whether 
the high cost of litigation is referable in part t 
excessive fees charged by barristers and solicitors 


It was found that this is not the case and that the 
average income of barristers and solicitors is not 


greater than that of other professional 
doctors, accountants and engineers The commit 
tee expressed the opinion that “their 1 


under the present procedure is reasonable and the 
net income of the average legal practitioner in the 





interests of the public should not be reduced, hav 


ing regard to the high standard of education and 
in the legal professior the long 
period of waiting before earning a living wage and 


probity required 


dS 


the strict supervision exercised over the barristers 
| 


and solicitors, especially the latter 
it is the system and the procedure, not the prac 


tioners, which are responsible for heavy cost 

The only criticism offered of fees was as to the 
so-called “two-thirds rule” by whicl inior coun 
sel becomes automatically entitled to 1 thirds of 
the fee of his leader. The committee thought that 
the party who instructs a leading uunsel un 
doubtedly has an advantage over a party who can 
instruct only junior counsel. The pace is thus set 
by the richer litigants and when “the leader is an 
eminent one who commands a very high fee the 
brief fec of the junior thus automatically increases, 
although his responsibility on the trial may be de 
creased in consequence.” The abolition of the two 


thirds rule was therefore recommends 


It was found, however, that the main cause of 


expense is the English law of evidence which re- 
quires every document and every fact to be for- 
mally proved by the personal attendance of the 
parties and witnesses in court. The re 
tions, therefore, were made: that all documents be 
accepted in evidence unless formally challenged and 
oral proof demanded, in which case the challeng 
should have to pay the costs of the oral proof 1 
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ened and simplified and the two-thirds rule abol- 
ished.”® 

The General Council of the Bar thought that 
“there is some truth in the view expressed in the 
Chamber’s report that English judicial procedure, 
though the most perfect of its kind in the world, 
has become an expensive luxury beyond the means 
of the majority of the people.” It agreed that 
neither barristers nor solicitors received excessive 
remuneration. 

Dealing with the specific recommendation of 
the Chamber’s Report, the General Council, while 
expressing the opinion that the additional expense 
due to the rule of evidence which requires oral 
proof was exaggerated, thought that there was room 
for some saving of time and money. It therefore 
recommended: that all documents should be ac- 
cepted in evidence without formal proof unless for- 
mally challenged or oral proof demanded, in which 
case the challenger should have to pay the costs 
of the oral proof unless the court otherwise or- 
dered; that if both parties agree or the court so 
directs, evidence of witnesses may be presented in 
the form of affidavits’; that the party against 
whom an affidavit is tendered have an absolute 
right to reject it, in which case the cost of calling 
the witness should be paid by the rejector in any 
event, if the judge at the trial thinks the affidavit 
should not have been rejected; that evidence from 
abroad should not necessarily be given by affidavit 
or declaration, but should be so given unless othe 
wise ordered. 

The General Council declined to concur in the 
Chamber’s recommendation as to expert witnesses, 
and thought that the desired end could best be at 
tained by allowing the master or judge to limit the 
number of experts. It suggested that much ex 
pense, time and worry would be saved if, when it 
is proposed to call an expert, a copy of his report 
were furnished the other side before trial. 

The General Council disagreed with the pro 
posal that an assessor should sit with the judge; 
thought that the two-thirds rule was “not to any 
important extent responsible for the excessive cost 
of litigation,” but was willing to recommend its 
modification’; agreed that pleadings should be 
shortened and proceedings before trial expedited, 


if Annual Report of The Council of the Law Society (1931) 


PP 5-148 ‘ ; 
The Genera! Council apparently accepted Lord Justice Bowen's 


1 
11 
1 Truth will out, even in an affidavit.’ 


ictu 
12. In dealing with the two-thirds rule the General Coun 
cil said 

“The Council has given most careful consideration to 
the matter referred to as ‘the two-thirds rule,’ i. e., the long 
established practice under which Junior Counsel is entitled to a 
fee of from three-fifths to two-thirds of his leader’s fee. 

“The Council is satisfied that this practice is not to any 
important extent responsible for the excessive cost of litigation 

“In the ordinary run of cases, the application of the rule 
does not result in the junior having a higher fee than that to 
which he is reasonably entitled. 

“The objections of the Chamber seem to be directed to the 
cases where a ‘fashionable leader’ is engaged, to use the phrase 
employed by the Chamber. The employment of leading counsel 
who come under this description is a luxury indulged in by 
wealthy individuals or corporations, and usually in cases where 
large sums are involved and the expense is relatively unimpor 
tant. There is no difficulty in securing the services of perfectly 
competent counsel who are not ‘fashionable,’ and who are con 
tent wth moderate fees. 

“The Council, therefore, is of opinion that this matter is 
not of real importance. 

“At the same time, the Council is anxious to meet the views 
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that cases should be set for days certain and “that 
witnesses should be provided with a chair and 
should give their evidence sitting.” It disapproved 
of the suggestion that a business manager be ap- 
pointed, and recommended that there should be 
court shorthand writers.” 

The comments of the Law Society and of the 
General Council of the Bar were submitted to the 
Chamber of Commerce Committee. On reconsid- 
eration, that committee adhered to all of its recom- 
mendations except that it receded from the sug- 
gestion that an assessor be appointed to sit with 
the judge.™* 

Thereupon, the Lord Chancellor called upon 
the Rules Committee to assist him in finding a solu- 
tion. 

The Rules Committee adopted the Rules of the 
Supreme Court (New Procedure) 1932, which make 
effective so many of the recommendations as the 
committee approved. 

It excepted from the new rules actions for libel, 
slander, malicious prosecution, false imprisonment, 
seduction, breach of promise and actions in which 
fraud is alleged. These exceptions rest upon the 
feeling that, inasmuch as such actions involve per- 
sonal honor, they should be tried according to the 
ancient forms. 

The Rules Committee, in dealing with other 
actions, adopted the policy of leaving procedural 
changes to the judge hearing the summons for di- 
rections. He may, in his discretion, order the ac- 
tion of any issue therein tried with a jury or with- 
out a jury. He may order that any particular fact 
or facts may be proved by affidavit or that the affi- 
davit of any witness be read at the trial on such 
conditions as the judge may think reasonable, pro- 
vided that where it appears to the judge that the 
other party reasonably desires the production of a 
witness for cross examination, and that such wit- 
ness can be produced, an order shall not be made 
authorizing the evidence of such witness to be given 
by affidavit, but the expense of such witness at the 
trial may be specially reserved. He may record any 
consent of the parties, either wholly excluding their 


of the Chamber of Commerce, and would be prepared to recom- 
mend the following modification of the existing practice: 

“Where the leader’s fee exceeds 150 guineas, the junior’s 
fee shall be a matter of arrangement, provided that in such 
cases the junior’s fee shall not be less than 100 guineas, and 
in addition not less than one-third of that part of the leader’s 
fees that is in excess of 150 guineas. 

“But the Council is of opinion that if this modification is 
adopted the work of junior counsel in advising and drafting 
(which is admittedly underpaid, having regard to the difficulty 
and responsibility of the work) should be remunerated on a 
more adequate scale as suggested in the Report of the Chamber.” 

The action of the General Council of the bar was further 
reported in the London Times of July 9, 1932, “The General 
Council of the Bar with a view to assisting in a movement 
for reduction in the cost of litigation, is prepared to agree to a 
modification of the two-thirds rule so that in cases where the 
leader’s fee exceeds 150 guineas the amount by which the 
Junior’s fee exceeds 100 guineas may be a matter of arrange 
ment.” This modification is now in effect 


18. General Council of the Bar Report on the Expense of 
litigation. 18th May, 1931 

Jp to November 1, 1932, no action has been taken in the matter 
of allowing witnesses to sit while delivering their testimony Of 
course it has always been in the discretion of the judge to allow a 
witness to be seated in the case of old age or infirmity 

14. Expense of Litigation Memorandum on the Reports of the 
General Council of the Bar and the Law Society London Chamber 


of Commerce, 30th July, 1931 


right of appeal, or limiting it to the Court of Ay 
peal or limiting it to question of law only. 






























































“The Judge may order that any question involving exper 
knowledge shall be referred to a special referee for enquit 
and report, and in particular and without prejudice to tl 
general power, the Judge may refer to a special referee { 
inquiry and report any question arising as to the nature, exter 
and permanence of any injury caused or alleged to have beer 
caused by the negligence of a party on the terms (a) that tl 
report when received shall be communicated to both parti 
with a view to ascertaining whether they are willing befor 
further expense is incurred to agree to accept the rey 
whole or in part; (b) that in so far as the report is not a 
cepted by both parties it shall be treated as information fur 
nished to the Court, and shall be subject to the criticism of 
any expert witness called at the trial, and shall be given such 
weight in deciding any question of difference between the expert 
witness as the Court shall think fit.” 





ort 


To make the action of the judge effective it is 
provided that there shall be no appeal, without his 
leave, from any decision as to any of these « 
tions. j 

The suggestion is also adopted that the judge 
may fix a day for the trial of any new ~ 
action, and the action shall, as far as possible, be 
tried on that day. 

The rules thus in principle adopt the recom 
mendation of the General Council of the Bar 

Marking as they do the most advanced position 
yet attained in English procedural reform, the New 
Rules of Procedure furnish to those interested in 
similar reforms in this country suggestions rather 


than a precedent. Some of the problems respon 


sible for the investigation e.g., the separation of : 
the two branches of the profession and the two Lt 


thirds rule, are entirely foreign to our experience 


Even the underlying cause (the high cost of litiga 
tion) does not exist in this country in the same 
sense that it does in England. Instead of being an 
expensive luxury, in most stat2s litigation, fostered 
as it is by the system of contingent fees and slight 
court costs, more nearly approaches a popular 
pastime. 

While designed primarily to reduce expense 
the rules seek this reduction by expediting litiga- 
tion. It is as pointing toward a possible solution 
of this latter problem—much more acute in the 
United States than in England—that the rules are 
most helpful to American law reforme: 

Of the innovations adopted with this end in 
view one of the most drastic—the abolition of jury 
trials in all but a restricted class of cases—is, be > 
cause Of state and federal constitutional provisions 
guaranteeing the right of trial by jury, unlikely to 
make much headway in this country. Indeed, even 
in the absence of constitutional objections, it is 
doubtful whether there exists in the Unite d States 
either among lawyers or litigants sufficient confi 
dence in our underpaid and largely elective judi 
ciary to create a willingness to entrust the trial 
judges with the discretionary and unreviewable 
power of dispensing with juries. 

There are, however, three phases of 
gations, reports and rules which are applicable to 





ee 





American conditions and contain suggestions o 
great value: (1) the demonstration of the impor 


tance of the initiative and cooperation of lay 
agencies in overcoming the inertia and 
tism of lawyers, (2) the illustration of the manifest ; 
superiority of a rule-making as opposed to a 


15. Rules of the Supreme Court (New Procedure), 1932 
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edu e and other reports presented at the 
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gress. is rse ttributable not to distrust 

Su t ut ¢t s response ? the reluctance of the 
states t ave repealed the Conformity Act 

‘ 9 nder v h the practice in the Fed- 
Courts yw side is t to that of the State in which 
1 a new practice is the 
nwide niformity may obviate the 


tee on Ur rm { 1 Depositions Act and 
Uniforr ‘ Depositions Act National 
State Laws. Committee Re- 
Secor Annual Conference, Washington, 


for procedural reform in England and in the United 
States it must constantly be borne in mind that 
theirs is a battle of movement with but a single 
position to be captured—while ours is a war of 
attrition which must be ceaselessly waged upon 
forty-nine distinct fronts. Thus are our difficulties 
multiplied. But, as the New Rules of Procedure 
again remind us, it is a war which must be won, 
unless we are content in this to become—or, more 
accurately, to remain—one of the backward nations. 


The Cleveland, O. Bar on the Air 


HE series of radio broadcasts given over the 

National Broadcasting Station wTAm in Cleve- 
land on Saturdays from 6:15 to 6:30 P. M., arranged 
by the Committee on Americanization of The 
Cleveland Bar Association, Joseph Saslaw, Chair- 
man, is attracting nation-wide attention, we are 
informed. Requests for copies of the addresses, 
which were published in the Daily Legal News 
after delivery, are being received from _ states 
throughout the Union and from Canada. 

Sixteen addresses have been delivered. Among 
the speakers and the subjects have been: William 
H. Boyd, President of The Cleveland Bar Associa- 
tion, “The Railroad Problems”; D. B. Robertson, 
President of the Brotherhood of Locomotive En- 
gineers and Firemen, “Railroad Consolidation” ; 
Max Hayes, labor leader, “Labor Problems” ; Chief 
Justice Carl V. Weygandt of the Ohio Supreme 
Court, “Americans and Their Courts”; Common 
Pleas Judge George B. Harris, “Cleveland’s Great- 
est Assets”; Welfare Director Bernice S. Pyke, 
“Cleveland’s Welfare Problems.” 

The schedule for the immediate future includes 
the following: Jan. 14, Joseph Saslaw, “Brandeis, 
The Liberal”; Jan. 21, Murray D. Lincoln of Colum- 
bus, Secretary of the Ohio Farm Bureau, “The 
Farmer’s Present Problems”; Jan. 28, Dr. W. E. 
Wickenden, President of Case School of Applied 
Science, “Is Science Too Fast?”’; Feb. 4, W. F. 
Whitney, President of the Brotherhood of Railroad 
Trainmen, subject to be announced later. 

On March 17th from 7:00 to 7:30 P. M., New- 
ton D. Baker will broadcast a talk on the subject 
“Prejudices,” which will be broadcast from coast 
to coast. 


WHERE THE JOURNAL IS ON SALE 


The American Bar Association Journal is on sale at 
the following places: 


New York—Times Building News Stand, Subway 


Entrance Basement, Times Building. 


Chicago—Brentano’s, 63 E. Washington St.; Post 
Office News Co., 31 W. Monroe St. 


Denver, Colo.—Herrick Book & Stationery Co., 934 
Fifteenth St. 


Baltimore, Md.—The Norman, Remington Co., Charles 
St. at Mulberry. 
















































































THE OIL CASES AND THE PUBLIC INTEREST 


Cautious and Individualistic Attitude of Courts When First Confronted with Problems Du 
to Rapid Growth of the Oil Industry—Later Tendency to Yield More and More to Cer- 


tain Paramount Necessities 


Although in Nearly All the Cases a More or Less De 


liberate Attempt Is Made to Base the Decision on Some Right of an Adjacent 
Property Owner, the Paramount Right of the State Has Always Been in 


the Background 


Champlain Refining Company vs. Corporation 


Commission of Oklahoma Solves Many Problems and Is Epoch- 
making in Its Nature, etc. 


By ANDREW A. BRUCE 


what startled, not only by the entrance of the 
military into the field of government, but by an 
attempt in the oil fields of Oklahoma, Texas, and 
California, to arbitrarily determine the quantity of 
production. Although much that was then done 
was perhaps extra legal, there was, and still is, a 
crying need for a facing of the economic issues and 
for some action, and this, not only for the protec- 
tion of the oil producers themselves, but for the 
preservation of our natural resources and the ulti 
mate benefit of the consumer himself. 
Industrially and economically, America has 
been growing too fast for its legal machinery at 
all times to properly function; too rapidly for its 
social and economic policies always to be properly 
rationalized and the old law and the old legal and 
economic conceptions of personal and property 
rights to be made adequate to our changing condi- 
tions and to our marvelous industrial development. 
Often the courts have been called upon to decide 
rights and theories after a fait accompli, and have 
acted as statesmen rather than as logicians and law- 
yers. As such, they have adapted themselves and 


Z the year 1931 the legal profession was some 


the law to the new and changing conditions and to 
the absolute necessities. Even at the expense of 
violating logic and time-established theories, they 
have refused to “half a league behind pursue the 
accomplished fact with flouts and flings.” This 
was the situation in the irrigation and water right 
cases of the west. There the communities in the 
early years were far removed from the eastern cen- 
ters of government, and were compelled to work 
out their own salvation. They were confronted 
with the problems of irrigation and the use of water 
for mining purposes, which were unknown in Eng 
land and in the eastern states. They therefore as 


l 


between themselves and by common consent re- 
pudiated the old theories as to the rights of lower 
riparian owners and adopted the theory ot the prior 
beneficial use 


When the federal courts came to 
function they were not inclined, merely for the sake 
of an old rule and an old theory, to destroy estab 
lished industries or to interfere with the processes 
of making the desert blossom as a rose. They there- 


1. Bruce, The Oil Situation and the M 
ASSOCIATION JOURNAL, 643 
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fore forgot logic and wisely and _ beneficent! 
adopted the theory of the prior beneficial use.* 

To a very large extent, a similar situation ha 
arisen in the oil fields. A century ago men hard! 
knew that there was such a thing as oil." Twent 
years ago they had no conception of the enormous 
possibilities of the industry and of the part that oil 
would play in our national development. When 
they were first confronted with the problem, the 
courts were extremely individualistic and were 
very cautious. They are cautious still, but every 
where they are coming to yield to the 
necessities.° 


iramount 
Four things are apparent. One is, 
that the reckless waste of our natural resources 
will in some way be prevented. The second is, that 
the stabilization of the oil industry and the proper 
marketing of our oil products will in some way be 
brought about. The third is, that whatever is a 
complished will be accomplished through the 
proper legal and legislative channels, and not by 
means of a military despotism or gubernatorial fiat 
The fourth is, that the states will more and more 
be conceded a paramount interest in their own nat 
ural resources which, though privately owned, are 
so necessary to their well being and add 
to their corporate wealth. More and more there 
will be conceded to them the right to prot 
resources from reckless exploitation 


so much 


ect these 
Fortunately, 
perhaps for all of us, the controversies have now 
got into the hands of the federal courts and we 
have every reason to believe that those courts will 
feel their way (and in matters such as these it has 
usually been their custom to cautiously feel their 


way) to a satisfactory solution of the problems 
The problems, however, are difficult and in their so 
lution strict logic may have to yield to the de 
mands of paramount necessities, and perhaps both 


the state and the federal courts will be compelled to 


overrule prior decisions. Especially must this be 


2. Bruce, Conservatior f Our National Rerou i9 University 
of Pennsylvania Law Review, 125; Kaneas v. Colora 185 U. S$. 12 

8. The industry was probably originated by the ng of a w 
at Titusville, Pennsylvania, in 1859 

an early time the Courts of West Virginia t lered 

as stationary and in the same light, as far as the ow shir f 
landowner was concerned, as timber coal or iron ore W illiamson 
ones, 39 W. Va. 231 

5. Even the urts of Texas and Indiana, wi t an early 
announced and still in theory adhere to the dk ! 
oil in place, go to great lengths in protecting the : t teres 
f the other owners i the same oil basin or il are Peterson 
Grayce Oil Co. (Tex 7 S. W. Rep. (2d) 376; ¢ Oo 
Indiana, 177 U. S. 190; Constantin v. Smith Fe , 2 See 


Peoples Gas and Oi! ( v. Tyner, 131 Ind. 2 
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ni y used as far 


the states where the doctrine of the title 


applied, and the owner of 
have an absolute title to the 


e, even though it must be 
ps out the oil the vacuum 
é which is drawn from the 


of the common oil bed.® 
me yt of doubt among lawyers and 
mg geologists,’ the theory 
il deposits are in the nature 
sand rock or of sand 
an oil well sunk at any par- 


int ter to drain the area of a certain 
re soon quite generally held, 


tates where the doctrine of the 
id been announced, that though 
ilar piece of land had the right 
und reasonably drain that area, 
a wasteful methods or allow the 
ff or 1 gas escape into the air, to the 
er property owners in the partic- 
y cases an analogy was made 
but an analogy which 
lividualistic theory of the rights 
he adjacent landowners in the 
or area and not of the rights 
ltimate owner or the owner in 
of all of its citizens.® 
as the well owners did not 
al waste and as long 
as they themselves 
restraint was generally imposed 
ns and methods of production 


® or on the uses 
10 


naturae, 


as concerned, 
the oil after its extraction. 

he courts began to sustain stat- 
ted upon a measure of fairness 
oil land owners in regard to the 
and a few even upon the most 
| after it had been acquired.” 








e ol 
o ¢ le, 100 Ark. 48; Rupel v. Ohio Oil 
tural Gas ( Neosho County, 75 Kan. 
i Fe ? 134; Gas Products Co. v. 
Kelly Oo Oil ¢ 57 Ohio St. 317; Erie 
>: Murray v. Allard, 100 Tenn. 100; Wag 
Oil Co., 118 Tex. 509; Musgrave v. Mus- 
119 
the law governing stationary minerals was 
underground streams: Donald H. Ford, 
80 Mich. Law Rev 170; Veasy, “Law 
s M I ke 44 Williamson v. Jones, 39 
ind Strea Theor Dark v. Johnston, 55 
Gas and Oil < v. Tyner, 131 Ind. 277; 18 
I Ohio Oil Co & Indiana, 177 U. S. 190. 
( Indiana, 177 [t 5. 190; Westmoreland 
le Witt, 1 I Ss ; Brown v. Spilman, 
157 Pa. St. 824: “The owner of the soil 


y wells and t use, without limitations of 
h it is put, the water percolating or flowing 
he drains thereby, the well of a neighbor- 
”" Syllabus in Houston and C. Ry 
Ry. Co. v. East, 98 Tex. 146 
Pumps prohibited Grayce Oil 
where t rt said “Although oil is of 
as t result of the operation of natural 
another, yet it is well 
u art, that oil in place belongs 
the la: and that an oil lease executed by 
ys an interest in realty See Waggoner 
Oil Co.. 19 S. W ’d) ¥7, by our Supreme Court, 
e Greenwood n which many of the former 
reviewed. From that 
1 place and belonging to the 
Ider f the land where it is located may, like 
he soil, be lost to the owner and become the 
i l whenever such flow occurs 
wwencies in a normal manner, 
ficial means applied to stimulate such a flow.” 
Wheeler, 1 Pa. St. 8324, the court said: 
xe tl the pul has a sufficient interest in 
te to justify legislation upon 


Peterson v 


ne tion to 


- —t are extensively 
. 


g i et ne in this direction by acts 
ng of abandons wells, but it is not the public 
from mineral springs pro- 
o., 220 U. S. anu- 


Practically all of the courts came to sustain stat- 
utes which sought to prevent the flooding of the 
oil area with water through careless drilling and 
failure to plug unused gas and oil we ls," though 
there is a decided conflict in the authorities on the 
question whether in the absence of a statute upon 
the subject such waste and injury to the owners 
in the common oil or gas bed or area would furnish 
a basis for an action at law or a suit in equity.™* 

All of these cases, however, were concerned 
with what may be termed physical waste. They 
had not decided, and were not called upon to de 
cide, whether the state could prevent the produc- 
tion of oil by any owners or prevent the owners 
who were first in the oil area or had the capital 
sufficient to start the most numerous wells, from 
pumping the oil or producing the gas in such quantities 
that the market would be glutted and that, though 
no oil or gas would be actually lost, it would have 
to be sold at a low price. They had not decided 
whether, for the sake of the other oil producers and 
for the state itself, which would be benefited by 
its citizens making all of the money possible and 
getting the highest return for the natural resources 
of the oil or gas ferae naturae, which the state al- 
lowed them to own and to possess, the state might 
regulate or pro-rate the amount of production. This 
was the chief point at issue in the Texas and Okla- 
homa oil fields.** There was also involved the ques- 
tion of martial law, and whether the Governor, if 
he thought that the Legislature or the agencies or 
commissions appointed by the Legislature, were 
not sufficiently preventing this over-production, had 
the right to himself enter into the oil field and order 
the militia either to take possession of the fields 
and to operate them, or to prevent the owners from 
producing oil beyond the amount which he, the 
Governor, thought to be wise and profitable.”* It 
was, of course, conceded that in case of riot and 
disturbance, the Governor could call out the mili- 
tia in aid of the civil authorities or of the courts, 
but whether the Governor himself could take pos- 
session, was another question. It was conceded 
that the Governor could call out the militia and 
that he was the sole judge of the exigency. It was 
not conceded, however, that he was the sole judge 
of the fact as to whether the courts and the ordi- 
nary agencies of the government had so ceased to 
function; that private property could be taken and 
controlled by the military forces, and private rights 
of liberty and property be determined. It was 
claimed, indeed, that the calling out of the troops 
was one thing, and the use that was to be made 
of them, was another. The one was under the con- 
trol of the Governor, the other under the control of 
the civil government and of the courts."" 

May a state take measures to see that the oil 
in its borders, or in a certain area, may all be sold 


facture of carbon prohibited, Wills v. Midland Corporation, 254 U. S. 
300; Flambeau lights prohibited, Townsend v. State, 147 Ind. 624 

18. Verland Oi! and Gas Co. v. Walker, 100 Okla. 258; State v. 
Lebow, 128 Kan. 715; Southwestern Oil and Gas Co. v. Kimball Oj! 
& Development Co. (Tex.) 224 S. W. 1111. 

14. Relief is allowed in the cases of Manufacturing Gas and Oil 
Indiana, Natural Gas and Oi! Co., 155 Ind. 46; Louisville 


Co. v 
Gas Co. v. Kentucky Heating Co., 117 Kentucky 71; Higgins Oil and 
Fuel Co. v. Guaranty Oil Co., 145 La. 233. It is denied in Hague v 
Wheeler, 157 Pa. St. 879; Jones v. Forest Oil Co., 194 Pa. St. 379 

15. See Bruce, The Oi! Situation and the Military, 17 Am. Bar 
Assn. Journal 643; 7 U. S. Daily 2879, 2893. 

16. Bruce, The Oil Situation and the Military, 17 Am. Bar Assn. 
Journal 643. Constantin v. Smith, 57 Fed. (2d) 227. 

17. Opinion of Judge Hutchison in Constantin v. Smith, 57 
Fed. (2d) 227. Affirmed in Sterling v. Constantin et. al., 53 Sup. Ct. 
Rep. 190. 
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at a reasonable profit, and that no one owner of 
land who is willing to sell at less than a reasonable 
profit, or who has the superior drilling facilities 
which make it possible for him to sell at a reduced 
rate, or who has exercised more diligence in in- 
stalling his pumping apparatus, shall exhaust the 
common supply of oil during the period of low 
prices? Our answer is, that in extreme situations 
the courts will recognize the exigencies, and that 
though, perhaps, for some time they will hesitate 
in saying that this can be done directly, they will 
allow it to be done indirectly. They will stretch 
the theory of physical waste to the uttermost—will 
perhaps turn some judicial handsprings. Ultimately, 
they may come to recognize the paramount interest 
of the sovereign state in its own welfare and in 
its own resources. 

Although, indeed, in nearly all of the cases a 
more or deliberate attempt is made to avoid 
the question and to see some right of an adjacent 
property owner which may justify the decision, the 
paramount right of the State has always been in 
the background. Waste certainly may be pre- 
vented and the escape of the gas or of the oil with- 
out being utilized, but what if the particular de- 
fendant were a large corporation or property owner 
who owned the whole oil bed or oil area?'® 
Throughout the cases, indeed, is hidden the argu- 
ment of the Supreme Court of Indiana in Town- 
send v. State,’® in which it was held that the legis- 
lature could prohibit the use of natural gas in flam- 
beau lights and in which it was said 

“It is true that natural when brought to 
the surface and secured in pipes is property belong- 
ing to the persons in whose pipes it is secured. 
But the act in no way deprives the owner of the 
full and free use of the property. It restrains him 
from wasting the gas to the injury of others or to the 
injury of the public. It might present a very different 
and serious question whether the legislature has 
the power to prevent him from wasting his own 
property, if by so doing he in no way injured 
others, as appellant’s learned counsel erroneously 
assume. In Gas Company v. Tiner, 131 Ind. 277, this 
court, appropriating the language of the Supreme 
Court of Pennsylvania in Gas Co. v. Dewitt, 130 Pa. 
235, said: ‘Water and oil and, still more strongly, 
gas, may be classed by themselves, if the analogy be 
not too fanciful, as minerals ferae naturae, in com 
mon with animals and unlike other minerals they have 
the power and tendency to escape without the volition 
of the owner. They belong to the owner of the 
land and are a part of it so long as they are on it or 
in it and are subiect to his control; but when they 
escape and go into another land, or come under an- 
other’s control, the title of the former owner is gone 
the land, therefore, is not necessarily 
possession of the gas. If an adjoining or even a dis- 
tant owner drills his own land taps your gas, so that 
it comes into his well and under his control, it is no 
longer yours but his.’ It is not to prevent an adjoin- 
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Refining Co. v. Railroad Cor sions of Texas, 47 S. W. 65 (2d), 
it is intimated that an exces ' luction in one area or bed com- 
pels wasteful and excessive ‘activity in others, as all producers are 
selling in the common market h will be induced to hasten t 
get to that market before the f luced It is also 
suggested that excessive producti to w methods of open 
pit storage and if it produces the a shutting down 
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and abandonment of marginal wel water infiltra 
tion and waste of gas pressure 


19. 147 Ind. 624. 








ing or distant owner from doing this that the act in 
question was passed. But it was to prevent him fron 
needlessly wasting the gas which he is drawing fron 
the general reservoir which nature has furnished and 
which experience and prudence teach is liable to be 
exhausted.” 

It is quite clear that even though the Indiana 
act may not have prevented the 
land from pumping his oil, it more than indirectly 
prohibited the sale to those who desired to purchase it 
for flambeau or torch uses. In the case of Wall 
The Midland Corporation Company” also a statute was 
sustained which interfered with both the oil producers 
and the purchasers and prohibited the manufacture of 
carbon from the oil product. In the case of Lindsley 
v. Natural Carbonic Gas Company,” the extraction of 
carbonic acid gas for commercial purposes from 
eral springs was prohibited. 

It is true that in the case of Hague v. Wheeler,” 
the court even went so far as to hold that another 
property owner in the same area could not compel the 
closing of a gas well which did not produce gas in 
paying quantities and from which the gas was allowed 
to escape into the air and stated that: “The owner 
of the surface is an owner downward to the center, 
until the underlying strata have been severed from the 
surface by sale. What is found within the boundaries 
of the tract belong to him according to its nature. The 
air and the water he may use. The coal and iron or 
other solid minerals he may mine and carry away 
The oil and gas he may bring to the surface and sell 
in like manner, to be carried away and consumed. His 
dominion is, upon general principles, as absolute over 
the fluid as the solid minerals. He cannot prevent its 
movement away from him, towards an outlet on some 
other person’s land, which may be more or less rapid, 
depending on the dip of the rock or the coarseness of 
the sand composing it; but so long as he can reach it 
and bring it to the surface it is his absolutely, to sell, 
to use, to give away or to squander, as in the case of 
his other property In the disposition he may make 
of it he is subject to two limitations: he must not d 
regard his obligations to the public, he must not dis- 
regard his neighbor’s rights. If he uses his product in 
such a manner as to violate any rule of public policy 
or any positive provision of the written law, he brings 
himself within the reach of the courts. If th 
makes of his own, or its waste, is injurious t 
erty or to the health of others, such use or waste may 
be restrained, or damages recovered therefor; 
ject to these limitations, his power as 
absolute, until the legislature shall, in the interest 
the public as consumers, restrict and regulate i 
statute.” Yet the phrase, “until the legislatur 
in the interest of the public as consumers restrict 
regulate it by statute,” is full of 
content, also, with this statement and in the same opin- 
ion the court adds: “Now, it is doubtless true 
the public has a sufficient interest in the preservation 
of oil and gas from waste to justify legislation 
this subject. Something has been done in 
tion already by the acts regulating the plugging of 
abandoned wells, but it is not the public interest 
is involved in this litigation.” 

Though, in fact, in the particular case redress is 
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id ey of future possible taxation shall 
Though in tl se of Alfred Macmillan et al. v. 
Comn in which the court was only 
upon t 1 only directly decided, that 
ver to enforce proration had been conferred by 
gis Board of Railroad Commis- 
ers, its dict rtainly pointed to the conclusion 
the power of the Legislature itself could only be 
sed of preventing physical waste to 
letriment of ljacent land owners, and did not 
uct | forcing of prices by govern- 
act tion with those engaged in the 
lustry, i in raising prices, either by stim- 
ng demand o1 keeping the supply in bounds,” in 
recent case of Bandina Petroleum Company v. 
yr Court** (1931) we find a desperate, though 
urse, su ful attempt to sustain economic and 
e control u r the theory of physical waste. The 
involves the use and the extraction or waste of 
nd ind justifies a limitation upon the 
int of ¢ tracted or used, not because gas or 
not be m the market at a reasonable price, 
because tain amount of gas is necessary to 
. surface and the recovery of the oil 
f. It also roved the holding of the state court 
under 1 umstances it might be concluded 
the unreasonable use of gas and that 
unreasot! use was injurious to the other oil 
ucers 1 istry itself 
he « hat, “Oil in this State (California) 
und rs of rock in a sand or sandstone 
nation tet lentil, under pressure caused by the 
ssure gas within the formation. The lay- 
f roc a gas-tight dome or cover for the 
reserve dheres in the interstices between 
sand p nd the natural gas may be in a 
state of the dome but it is also in solution 
he ncreasing the fluidity of the oil and 
ease with which the oil is lifted with the gas in 
tion wl the pressure on the gas is released by 
ng int il sand. It is estimated that only 
n 10t cent of the total amount of oil de- 
ited i ervoir is ultimately recovered, depend- 
u al characteristics of the reservoir and 
metl yed in the lifting power of the gas. 
my f gas in the oil producing industry 
t c ne a question of great concern to the 
ust? i to Government, to the end that its 
inctions 1 be fully utilized without waste. It fairly 
S pplication that depending upon its lo- 
reservoir the extent of the oil sand, 
egri pre within the formation, the 
t the sand, the amount of gas in solu- 
"i the poracity of the sand, and other 
side each gas well has a best gas 
the of the lifting power of 
gas \luction of the greatest quantity of 
to the amount of gas so utilized and 
n computed as to each individual well to 
ea gree of certainty and be regulated ac- 
ling] iew of these circumstances, the United 
( uded that it might be said that there 
40 
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was an unreasonable waste of gas where it has been 
allowed to come to the surface without its lifting 
power having been utilized to produce the greatest 
quantity of oil in proportion. It was such a waste of 
gas, the Court said, that the Legislature of California 
intended to and could prohibit. 

This case is of more than passing interest and 
suggests much more than the tendency to justify eco- 
nomic and price control under the theory of physical 
waste. In its expression “the importance of gas in the 
oil producing industry has therefore become a question 
of great concern to the industry itself and to govern- 
ment” it speaks not of the rights of the adjacent land 
owners only but of the industry and of the government. 
We wish, however, that the court had fairly faced the 
question of the State’s interest and of the State’s 
measure of control based on that interest as opposed to 
that of adjacent property owners. 

The recent case of Champlin Refining Company v. 
Corporation Commission of Oklahoma,” solves many 
problems and is epoch-making in its nature, and in con- 
sidering it it is to be noticed that the opinion is writ- 
ten by as conservative a judge as Justice Pierce But- 
ler and is unanimously concurred in by the remainder 
of the judges. In spite of the intimation by way of 
dicta in the case of Alfred MacMillan et al v. Railroad 
Commissioners, that the power of the Legislature 
could only be exercised to the extent of preventing 
physical waste to the detriment of the adjacent land 
owners and did not embrace “the artificial forcing of 
prices by governmental action in cooperation with 
these in the oil industry interested in raising prices 
either by stimulating demand or keeping supply in 
bounds,” the Supreme Court of the United States, 
though it did not directly approve the right of price 
control, accomplished the same result by giving validity 
and effectiveness to the state enactments. It in fact 
made operative and enforceable and upheld the validity 
of Chapter 25 of the Laws of Oklahoma enacted Feb- 
ruary 11, 1915 which, in seeking to prevent waste, 
provided “that the term ‘waste’ as used herein, in ad- 
dition to its ordinary meaning, shall include economic 
waste, underground waste, surface waste and waste 
incident to the production of crude oil or petroleum in 
excess of transportation or marketing facilities or rea- 
sonable market demands,” and which provided “that 
whenever the full production from any common source 
of supply of crude oil or petroleum in this state can 
only be obtained under conditions constituting waste 
as herein defined, then any person, firm or corporation 
having the right to drill into and to produce oil from 
any such common source of supply may take therefrom 
only such proportion of crude oil or petroleum that 
may be produced therefrom without waste as the pro- 
duction of the well or wells of any such person, firm 
or corporation bears to the total production of such 
common source of supply,” and which authorized the 
Corporation Commission “to so regulate the taking 
of crude oil or petroleum from any, or all, such com- 
mon sources of supply within the State of Oklahoma 
as to prevent the inequitable or unfair taking from a 
common source of supply of such crude oil or pe- 
troleum by any person, firm or corporation and to 
prevent a reasonable discrimination in favor of such 
common source of supply as against another.” 

The Court said that “the Act prohibits the pro- 
duction of petroleum in such a manner or under such 
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conditions as to constitute waste. Section 1. Section 
3 defines waste to include, in addition to its ordinary 
meaning, economic, underground and surface waste and 
waste incident to production in excess of transporta- 
tion or marketing facilities or reasonable market de- 
mands and empowers the Commission to make rules 
and regulations for the prevention of such waste. 
Whenever full production from any common source 
can only be obtained under conditions constituting 
waste, one having the right to produce oil from such 
sources may take only the proportion that his wells 
bear to the total . and the Commission is directed 
to promulgate rules and regulations and to use such 
agents as may be necessary to enforce the act. Sec- 
tion 5. Since the passage of the Act the Commission 
has from time to time made proportion orders. 

“The Commission construes the Act as intended 
to empower it to limit production to the amount of the 
reasonable daily market demand and to require ratable 
production by all taking from the common source 
It found that the existing stocks of crude in storage 
exceeded the needs of the industry and the purchasers 
were unwilling to buy in Oklahoma for storage in any 
amount sufficient to take the surplus of potential pro- 
duction in that state.” 

“None of the Commission’s orders has been made 
for the purpose of fixing the prices of crude oil or has 
had that effect. When the first order was made the price 
was more than $2.00 per barrel, but it declined until 
at the time of the trial it was only $0.35. In each case 
the Commission has allowed to be produced the full 
amount of the market demand for each pool. It has 
never entered any order under section 2 of the Act. 

“It was not shown that the commission intended 
to limit the amount of oil entering interstate Commerce 
for the purpose of controlling the price of crude oil or 
its products, or of eliminating plaintiff or any products 
or refiner from competition, or that there was any com- 
bination among plaintiff’s competitors for the purpose 
of restricting interstate commerce in crude oil or its 
products, or that any operators’ committee made up of 
plaintiff’s competitors formulated the proration orders. 

“The evidence before the trial court undoubtedly 
sustains the findings above referred to, and they are 
adopted here. 

“Plaintiff here insists that the act is repugnant to 
the due process and equal protection clauses of the 
Fourteenth Amendment. 

“We need not consider its suggestion that the busi 
ness of production and sale of crude oil is not a public 
service, and that it does not devote its property to the 
public use. The proration orders do not purport to 
have been made, and in fact were not made, in respect 
of services or charges of any calling so affected 
with a public interest as to be subject to regulation 
as to rates or prices. 

“Plaintiff insists that it has a vested right to drill 
wells upon the lands covered by its leases and to take 
all the natural flow of oil and gas therefrom so long 
as it does so without physical waste and devotes the 
production to commercial uses. But if plaintiff should 
take all the flow of its wells, there would inevitably 
result great physical waste even if its entire production 
should be devoted to useful purposes. The improvi- 
dent use of natural gas pressure inevitably attending 
such operations would cause great diminution in the 

quantity of crude oil ultimately to be recovered from 
the pool. Other lessees and owners of land above the 
pool would be compelled, for self-protection against 


plaintiff’s taking, also to draw from the common source: 
and so to add to the wasteful use of lif 
and because of the lack, especially on th 
nonintegrated operators, of means of transportation o1 
appropriate storage and of market demand, the contes 
would, as is made plain by the evidence and finding 
result in surface waste of large quantities of crude oi 
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“In Oklahoma, as generally elsewhere, lan 
owners do not have absolute title to the gas and oil that 
may permeate below the surface. These minerals, dif 
fering from solids in place such as coal and iron, at 


fugacious and of uncertain movement within the limits 
of the pool. 
on his own land and take from the pools 
gas and oil that he may be able to reduce to possession 
including that coming from land belonging others 
but the right to take and thus to acquire ownership is 
subject to the reasonable exertion of the power of the 
state to prevent unnecessary loss, destruction, or wast« 


Every person has the right to drill well 


below all the 


And that power extends to the taker’s unreasonable and 
wasteful use of natural gas pressure available for lift 
ing the oil to the surface, and the unreasonable and 
wasteful depletion of a common supply of gas and oil 
to the injury of others entitled to resort to and take | 


from the same pool. Ohio Oil Co. v. Indiana, 17; 
S. 190, 20 Sup. Ct. 576, 44 L. Ed. 729; Lindsley 
Natural Carbonic Gas Co., 220 U. S. 61, 77, 31 S. ¢ 

Ed. 369, Ann. Cas. 1912C, 160; Bandini 
Co. v. Superior Court, Los Angeles County, Cal., 284 


aa, oO kx 





U. S. 8, 19 et seq., 52 Sup. Ct. 103, 76 L. Ed. 123; 
Brown v. Spilman, 155 U. S. 665, 669, 15 Sup. Ct ’ 
245, 39 L. Ed. 304; Walls v. Midland Carl Co., 254 
U. S. 300; 323, 41 Sup. Ct. 118, 65 L. Ed. 276; Rich 
r. Doneghey, 71 Okla. 204, 177 P. 86, 3 A. L. R. 352 
People v. Assoc iated Oil Co., 211 Cal. 93, 100 et seq., 
294 P. 717.” 

Though this case is broad and sweeping, if it is 
based on the theory of a joint ownership in the oil bed 
or oil area, it is hardly applicable to those states where 
the theory of an absolute title to oil in place, illogical 
though it may be, is still adhered to. In such states as : 
Texas indeed either the rule of title to oil in place must : 
be overruled, and this has become a rule of title and 
cannot be easily disposed of, or a broader theory of 
a paramount state interest must be evoked. Why, in { 
deed, did not the courts boldly assert it! 

To be concluded in next issu >! 





Receiverships 

“The Bar association has performed 
important public service, and also a clear duty alling at 
tention to the gross abuse of charges in receivership cases 
is incontestable that, as a supplemental report asserts, ‘these ; 
times of intense financial distress,’ and ‘if ever bar we 
called upon to exercise restraint in the matter of fees, if ever 
the bench were called upon to be vigilant in protecting tl 
unfortunate, it is now.’ 

“It is a deplorable fact that this restraint and this vigilance 
have been wanting in far too many cases, and tl need 
immediate correction. The Bar association presents a sched 
ule of fees which, in the opinion of the majorit f its con 
mittee, would be fair \ minority proposes lower charges 
and this also should be considered. Proper compensati hould 
not be denied for often onerous and difficult services performed 
but abuses should be drastically eliminated. W unnot absolve 
the courts from responsibility for these abuses, for they are 
the chief and final protection of all parties and s! ! be alert 
to enforce equity upon all concerned.”—Chicago Tribune, Jan. 23 
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in Characters of Two Men Who Formed Law Partnership Announced in 
vspapers of May 14, 1841—Firm Involved in Singular Case at Outset— 
fession and a Triumphant Acquittal — Civil Causes Constituted Bulk 
Lincoln Improves Rapidly as Lawyer—Partnership Dissolved 


but Steadfast Friendship Remained 


By WiLi1AM H. TowNsEND 
Member of the Lexington, Kentucky, Bar 


ng Co! t 
Springheld N 
\ False ¢ 
of Pr LICé 
o law partners were ever more 
te «(tl raham Lincoln and Stephen 
og Both were Kentuckians, Logan 
e years r than Lincoln; both were care- 
n dress each had an unusually lucid and 
type d; neither ever united with any 
rch organization, yet both were diligent stu- 


was short of stature, slight 
in appearance, Lincoln was 
ind mus r, big boned, though lean in flesh. 
in demeanor, while Lincoln, in 

his nal spells of gloom, possessed an 
humor. Logan carefully 
pared | ses; Lincoln at this period of his 
reer was 1 inclined to extemporize. Logan 
1 good ector, tight-fisted and farseeing in 
Lincoln was utterly indifferent to 
Logan every activity was 
Lincoln’s chief in- 
to which the law 


, evel icate 


te. unfaili sense of 


ofession ; 
rest lay in the field of politics, 
rded I nient access 
firm of Logan and Lincoln was announced 
Springfield newspapers May 14, 1841, and I 
F tement in his own handwriting 
rship continued “to the autumn of 
1843, as most biog- 


+4” inste f the fall of 
ers ha posed 

first office of the firm was in a one-story 
build n the east side of North Fifth 
eet. opt te “Hoffman’s Row,” where the office 
Stuart and Lincoln had been located. Sometime 
é ¢ and Lincoln moved to the third 
r of what was then the most pretentious busi- 
ess houss Central Illinois, which still stands at 
S ner of the public square in Spring- 
The partnership was hardly a month old be- 
re Logat i Lincoln found themselves engaged 
tl cular case Lincoln ever tried—one 
t is st nparalleled in the criminal annals of 
11 Illinois. Three brothers—William, Henry 
Ar 1 Trailor, natives of Kentucky, had 
is in 1829, William settling in War- 
County, more than a hundred miles northwest 
S1 id. Henrv at Clary’s Grove, twenty 
( ofield Archibald taking up his 
i Springfield With William Trailor 
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incident, an eccentric 
rticles written by William H 
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character by the name of Archibald Fisher, a school 
teacher and jack-of-all-trades, who by frugality and 
thrift had accumulated several hundred dollars, 
which he refused to deposit in a bank. 

One morning, the last of May, 1841, William 
Trailor and Fisher started together in a one-horse 
buggy for Springfield, where Fisher intended to 
enter some land. They reached the home of Henry 
Trailor at Clary’s Grove on Sunday evening, and 
on the next day, July Ist, about noon, the two 
brothers and Fisher arrived in Springfield. They 
stopped at Archibald Trailor’s boarding-house, 
and after dinner the three brothers and Fisher 
started out for a stroll. About supper time the 
Trailors returned to the boarding-house without 
their companion, and explained that as they were 
walking along a footpath on the outskirts of town 
Fisher had dropped behind and had not been seen 
again. That evening an effort was made to locate 
the missing man, without success, and on the fol- 
lowing day a thorough search was begun for him 
by his Springfield friends. In the midst of the in- 
vestigation William Trailor hitched up his rig and 
announced his intention of going home, but was 
persuaded by his brother, Archibald, to remain 
until the next day, at which time, nothing having 
been heard of Fisher, William and Henry left the 
city for their homes. 

Some ten days later, on June 12th, the post- 
master of Springfield received a letter from the 
postmaster at Greenbrush, in Warren County, stat- 
ing that William Trailor had returned home and 
was circulating a report that Fisher was dead and 
had left him $1,500.00. This news threw the town 
into the wildest excitement, and, the immediate ar- 
rest of the Trailors being demanded, officers were 
dispatched in haste to arrest William and Henry. 

On Monday the 15th Henry was brought into 
Springfield, lodged in jail and vigorously and re- 
peatedly interrogated by the Mayor and Josiah 
Lamborn, the Attorney General. The prisoner, 
however, protested his innocence, and stoutly de- 
nied any knowledge of Fisher’s whereabouts, but 
the prosecutors reminded him that the evidence 
against him and his two brothers was overwhelm- 
ing, that they would certainly be hanged, and that 
the only chance to save his own life was to become 
a witness for the State. 

Finally on Wednesday Henry weakened under 
the tremendous pressure and, although maintain- 
ing his own innocence, confessed that his broth- 
ers, William and Archibald, had murdered Fisher 
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by knocking him in the head with a club; that they 
had temporarily conczaled the body in a thicket, 
and that the first he had known of the crime was 
when they had sought his assistance in disposing 
of the body. He then related in minute detail what 
had occurred, the substance of his story being that 
when he and William had departed ostensibly for 
home they had not taken the direct road but had 
entered the woods northwest of town where Archi- 
bald had met them; that on approaching the spot 
where the body was concealed he was placed as a 
sentinel while his brothers took the body from the 
dense underbrush and drove with it in the buggy 
to Hickox’s Mill pond, a short distance away; and 
that they returned after a while saying that every- 
thing was now safe. Archibald had then gone back 
to town and he and William had proceeded home- 
ward. 

On the day of this confession the sheriff re- 
turned with William, and Archibald was also taken 
into custody. Heavily manacled, the three broth- 
ers were lodged in jail, and a strong guard put 
over them to prevent escape or mob violence. 

The story related by Henry Trailor aroused 
the most intense public indignation, and the mur- 
der became almost the sole topic of conversation. 
Business was practically suspended as searching 
parties and amateur detectives scoured the woods 
and by-ways, collecting every fragment of circum- 
stantial evidence, and chopping down Hickox’s mill 
dam, over the owner's earnest protest, in an effort 
to locate the remains of the murdered Fisher. 

It was generally conceded that only a speedy 
trial and swift punishment could allay the clamor 
of the populace for the blood of the prisoners and 
avert the disgrace of a lynching. So, on June 18th, 
William Trailor was put upon his examining trial. 
The courtroom was packed to overflowing with ex- 
cited citizens as the case was called and the wit- 
nesses sworn. The prosecution was in charge of 
Josiah Lamborn, Attorney General of the state, 
whose vigor and skill, as the General’s friends 
pointed out, had wrung the confession from the un- 
willing lips of Henry Trailor, and who did not pro- 
pose that this achievement should be forgotten 
when again he sought political office. The defend- 
ant sat between his counsel, Stephen T. Logan, 
leader of the Springfield Bar, with his shrewd face, 
piercing eyes and heavy shock of hair turning gray, 
and the new law partner, Abraham Lincoln. 

Henry Trailor, the first witness introduced by 
the state, reiterated his confession and withstood 
unfalteringly a vigorous cross-examination, 

A highly respected lady, well acquainted with 
the Trailors, next took the stand and testified that 
on the Monday afternoon of Fisher’s disappearance 
she saw Archibald and William Trailor, with an- 
other man answering the description of Fisher, en- 
ter the timber northwest of the town, and after a 
while she had seen the Trailors leave the woods 
alone. By other witnesses it was proved that in 
the thicket near where the accused had entered the 
timber with the missing man signs of a struggle 
were evident, and a club had been found there with 
hair on it, which a doctor, after a long scientific 
examination, pronounced human whiskers such as 
Fisher wore. Through the brush and tall weeds a 
trail was also visible as though some heavy object 








had been dragged from this spot to where buggy 
tracks could be plainly seen in the soft earth. Thes 
tracks led to the pond at Hickox’s Mill, and indi 
cated that a vehicle had been driven into the water, 
turned around, and had gone back in the direction 
from whence it had come. It was further proved 
that since Fisher’s disappearance Archibald Trailor 
had exhibited a considerable number of gold coins 

When the distinguished prosecutor, with an air 
of confidence and finality, rested the side of the 
state, it seemed impossible that any real 
could be interposed. With the direct and positive 
testimony of Henry Trailor, corroborated by an 
overwhelming array of circumstantial evidence, the 
guilt of the man on trial seemed established beyond 
any reasonable doubt. 

Yet, in the face of this situation, defendant’s 
counsel appeared serene, and in the midst of a 
breathless silence, Lincoln slowly arose and stated 
that the defense desired to introduce only 
witness. He then called to the stand a w 
haired old gentleman whom many in the audience 
recognized as Dr. Gilmore, a physician from War 
ren County, and widely known as a man of high 
character and unimpeachable veracit, 

The doctor stated that he had known Archi 
bald Fisher for many years, and that on two occa- 
sions—one when he was building a barn, and the 
other while he was being treated for some chronic 
disease, Fisher had lived in his home. He said that 
several years previous Fisher had been seriously 
injured in the head by the bursting of a gun, and 
since that time had been subject to occasional aber 
rations of mind; that a few days earlier in the week 
he had returned from making a professional call 
and found Fisher at his home in bed and quite in 
disposed. Fisher told him that he had suffered a 
complete lapse of memory in Springfield, 
he had recovered his senses he was near Peoria, 
and being closer to Warren County than Spring- 
field, he had started home, but, feeling badly, had 
stopped at Dr. Gilmore’s house for treatment. The 
doctor said that Fisher was now at his hor 
he would remain until he recovered sufficiently to 
travel. 

The sensation produced by Dr. Gilmore’s tes- 
timony and the dramatic turn of the case can not 
be described. The defendants were promptly re 
leased from custody, but the reaction of the spec- 
tators was so sudden and bitter against the Attor 
ney General and the Mayor, who, as was apparent 


defens« 


a single 
: 


1 
nl 


e 


and, when 


ne where 


now, had intimidated the terror-stricken Henry into 
making a false confession, that it was necessary for 
Judge Logan to mount a table and calm the crow: 
by an appeal for law and order. 

In a few days the officers, who had been sent 
to Warren County to verify Dr. Gilmore’s story, 
returned with Fisher himself, who, apparently re 
stored to health, and much surprised at all the fu- 
ror, repeated the facts of his strange disappearance, 
which forever exonerated the Trailors. About this 
time it was also discovered that the “whi 
the club were cow hairs, and that the “signs of a 
struggle” in the thicket was where school children 
had attempted to hang a rope swing 

On June 19, 1841, the day after the trial, Lin- 
coln sat down and wrote his intimate frien: 


> 1 
| 
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Speed, at Louisville, Kentucky, in which 
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Gilmore’s testimony on the 


> 
tigation, as Itollows: 


ry was first made public it was 
mplate the countenances and hear 
had been actually in search of the 
mical, some melancholy, and some 
who had been very active, swore he 
t dead, and that he had not stirred 
angford, who had taken the lead in 
| dam, and wanted to hang Hickox 
lly woe-begone; he seemed the 








tion’ as was represented in the comic 
wh over, and Hart, the little drayman 
once, said that it was too damn bad 
al d no hanging alter all.” 


hers have stated that Logan 
hip with Lincoln because of the 
popularity and his already out- 
a trial lawyer. However this 
show that Lincoln argued as 
peals before the Supreme Court 
December Term of 1841, and 
the Winter Term of 1842-3 
clients in twenty-four cases 
ll but seven 
In was engaged in the pres- 
hese cases in the Supreme Court 
] 








D. Caton, during a recess, asked 
led to make an argument. 
nk I shall trouble you,” replied 


see it as clear as Mr. Lincoln 


says Judge Caton, “I appreciated 

ht an intimation from 
believe his associate was right 
judgment, but,” he adds dryly, 
the cause was decided as Mr. 


nd Lincoln now and then ap- 
il cases, actions at law seem to 
the great bulk of the firm’s busi- 
ssumpsit, slander, trespass, reple- 
from the judgment of Justices of 


heir chancery work was not exten- 


ned to litigation over land titles, 
1rtgages and occasional suits for 
incoln very much disliked. In the 


| 
Miller v. Elizabeth Miller, from Me- 


oln wrote on the back of the of- 

tiful story of marital discord.” 
se days were small, and if always 
hey would have been still smaller. 
1842, the junior partner writes to 
ghboring county: “Judge Logan 
loing business together now, and 
to attend to your cases as you pro- 
ling to attend each 


l 
. wil 
ns ve are Wil 


re and send us for $10.00 (where 


osition) to be sent in advance, or 
ife “y 


1s 


14. 1842. Lincoln informs a client: 


if you are agreed, let it be as fol- 
credit for two year’s subscription 

send me $5.00 in good money or 
f it in our Illinois paper.” And 


11, 1842, to the same client concern- 


peal: “I will do my best for the 


i! 


a fee,’ as you say, if we succeed, 


we fail.” And he adds as a conclud- 


“Nothing new here except my 








Building at Southeast Corner of Public Square at Spring- 
field, Ill., in Which the Firm of Logan and Lincoln Had 
Its Office. 


marrying, which to me is a matter of profound 
wonder.” 

It has been said that under the firm arrange- 
ment Judge Logan received the largest share of 
the fees. Certainly money was scarce with Lin- 
coln during the first two years of the partnership. 
He and his wife had a room at the Globe Tavern, 
where lodging and board “only costs us $4.00 a 
week.” Still, as he writes to his old friend Speed, 
he could not visit Kentucky that season. “I am 
so poor and make so little headway in the world 
that I drop back in a month of idleness as much as 
I gain in a year’s sowing.” However, in spite of his 
poverty he refuses to accept employment outside 
the scope of his profession, and drolly informs 
Messrs. Rowland, Smith & Company, “As to the 
real estate, we can not attend to it as agents, & we 
therefore recommend that you give the charge of 
it to Mr. Isaac S. Britton, a trustworthy man & one 
whom the Lord made on purpose for such busi- 
ness.” 

Under the guidance and tutelage of Judge Lo- 
gan, Lincoln improved rapidly as a lawyer, which, 
however, did not diminish his interest in politics. 
“Now, if you should hear any one say that Lincoln 
don’t want to go to Congress,” he confided to one of 
his political allies, “I wish you, as a personal friend 
of mine, would tell him you have reason to believe 
he is mistaken. The truth is I would like to go 
very much.” But a few months later the Whig 
delegation of Sangamon County was instructed to 
vote for Edward D. Baker at the District Conven- 
tion, and Lincoln, being chosen as one of the dele- 
gates, half-humorously wrote again to Speed that 
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“in getting Baker the nomination I shall be fixed 
a great deal like a fellow who is made a grooms- 
man to a man who has cut him out and is marry- 
ing his own dear ‘gal.’” The ambitious young 
Whig, however, was spared this ordeal when the 
nomination unexpectedly went to J. J. Hardin. In 
1844 Lincoln was again a candidate, but again 
Baker defeated him in the county convention and 
this time won the nomination and was elected. 
The early autumn of 1844 found the partner- 
ship of Logan and Lincoln drawing to a close. The 
association had been of unmistakable benefit to the 
junior partner. A precision is now noted in his 
pleadings that is absent in the earlier documents, 
and his briefs show greater research and a more 
copious citation of authorities. His financial con- 
dition had improved sufficiently to enable him to 
purchase a home of his own. From Dr. Charles 


Dresser, the Episcopal minister who had officiate 
at his marriage, Lincoln bought an attractive stor 
and a half house with green shutters and blac! 
walnut weatherboarding, painted white, located 
the best residential section of the city, and pai 
cash for it. 

Logan’s son had been admitted to the bar an 
was coming into the office with his father. Lincol 
was ambitious and eager to start a law firm of hi 
own. And so the partnership of Logan & Lincol: 
was dissolved, but not the friendship, which re 
mained warm and steadfast through the eventful 
glamorous years of Lincoln’s rise to fame and mar 
tyrdom, until that sad memorable day when Judg« 
Logan rode through the crowded streets of Spring 
field, down past the old law office, as e of the 
pallbearers of the murdered President of the United 
States. 


PORTRAIT OF A LAWYER 


Sketch of John Graver Johnson, Late of the Philadelphia Bar—To Lawyers Young and 
Old He Was a “Towering Figure, a Veritable Legal Machine’”—Details of His Re 
markable Career—His Astonishing Capacity for Work, Which Enabled Him 
to Handle Enough Great Cases to Create a Dozen Leaders of the Bar 
—Personal Characteristics 


By BARNIE F 
Member of the 


N April 14, 1917, a few days before the United 
O States declared war against Germany, John 

G. Johnson, listed in ““Who’s Who” as a “cor- 
poration lawyer,” died at his home in Philadelphia. 
Had he wished to pass from life as unobtrusively 
as he had lived it, the time could not have been bet- 
ter chosen. The local papers were filled with the 
horrors of the Eddystone explosion that claimed 
over a hundred victims, the British were trying to 
smash the Hindenburg line, Bolivia had declared 
war against Germany, the enemy submarines were 
active. These things claimed the attention of a 
nation on the brink of war. The time for diplomacy 
had passed; the call was for the soldier, and 
lawyers throughout the country were leaving 
their practices and hurrying to Washington to get 
into service. 

Nevertheless, the passing of the nation’s fore- 
most attorney was noted in the front columns of 
the leading papers, and the inner pages were filled 
with the eulogies of Bench and Bar and the stories 
and traditions that had gathered about him. There 
were articles in the magazines and in the Sunday 
papers, all the war excitement notwithstanding. 
The lawyer who throughout his life had shunned 
publicity, could not, even at such a time, pass un- 
noticed. There were the usual tributes from law- 
yers, judges, financiers, and men in public life. But 
to the country at large, the phrase “acknowledged 
leader of the American Bar” came as a distinct sur- 
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prise; for the vast majority had never even heard 
his name. 

In Philadelphia, where he practiced law for 
fifty-four years, he could walk the streets recog 
nized only by a few of his friends and associates 
Daily for many years he lunched on his bowl of 
crackers and milk in a chain restaurant—serving 
himself—a tall, lone, bulky figure that attracted no 
attention and stirred no curiosity. Certainly, he had 
escaped publicity in a remarkable degree. To those en- 
tangled in legal uncertainty—a contested will, an ugly 
divorce, a broken contract, an urgent injunction, a grave 
damage suit—his name was one to conjure with 
To the average business man, a consultation with 


him was like a visit to the Delphic Oracle. It was 
a byword among lawyers that his opinion was 
equivalent to the ruling of a court. The cap- 


tains of industry and the Titans of finance through 
out the country, for whom only the best was good 
enough as a matter of business creed, trekked to 
Johnson’s office when difficult legal decisions had 
to be made. 

To lawyers, young and old, he was a towering 
figure, a veritable legal machine, that ground out 
the law as accurately and easily as Robert Jones 
his pars or a chess monarch his victories, without 
error, without strain. Only a man’s co-workers, 
who battle against these human machines we term 
geniuses, can understand the awe inspired by the 
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easy manner in which supreme genius accomplishes 
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hour t nmatchable tasks that exhaust 

il} g experts 
st, get spective John Graver John- 
was one greatest lawyers that ever 
ed the At n Bat In fact, I know of few 
res in the le legal field that can be men- 
| sin ith him Outside of the 
[ tl espeare, ¢ f Goethe, of Voltaire, 
Tolstoi; « Wagner and Beethoven; of Capa- 
\lel 1 Lasker; of Rodin, of Michael 
é of Benvenuto Cellini If this seems ful- 
e, let me present a few facts He started to 
tice law in 1863, a few months before reaching 
nty-one al being admitted formally. He 
ticed conti1 isly for fifty-four years in local 
state courts and in the federal courts. The late 
mpton L, ( n, an admirer of Johnson, gives the 
; res tl rgued fifteen hundred twenty-five 
: the Su e Court of Pennsylvania, sixty 
e Supe irt, sixteen’ in the District Court 
e United fifty-three in the Circuit Court 
he Unite one hundred ninety-eight in 
United Stat Circuit Court of Appeals, one 
ed sixt n the Supreme Court of the 
ted States rty-three in the Appellate Courts 
other jt s, including the Court of 
ms, t ( f Appeals of the District of 
bia, ar rts of last resort of other states. 
est re ises that were appealed to the 
oher « t Throughout most of his career— 
rtainly for t first thirty years—the great bulk 
his | the Common Pleas Courts, the 
vitnesses, the argument of rules, 


for new trials, hearings 
ivorce, and other proceedings— 
nelude in the above His paper books deal- 
his Appellate Court work fill more 


iresses te I s, motions 


1 and fifty bound volumes. Keep 

fice staff at no time consisted of 

re than { r five assistant attorneys, and that 
st of k was done personally. Nor does 

s tak t of his consultations, and his writ- 
pinions were drawn as carefully as the de- 

s of a is conferences with other attorneys, 
ich ofter nt a complete examination of evi- 
ence, of | nd of facts And the hundreds of 
ses after such conferences, the other 
neys 1 further action in their own names. 

[ry t lize what this means simply from 

vie hysical d mental stamina. | 

nk ir Straus, who, as a trial lawyer, 
vent int 1 season, lost forty pounds, and 
ecided tl ter that he was not fitted constitu- 
nally for the rigors of trial work. An important 
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orae 


al for even the most 





racticed attorney \ short time ago, a leading 
rit il | tried an important murder case 


then took a month off 
ving again to become en- 
gled tense human drama of this kind. Of 
trial work tends to 
mind threshes the 
mill without emotion. Yet an 
before the highest 
under pitiless front 
ven upon the veteran 
Besides, a lawyer can 
important case. 


recuperate vowing never 


urse, t requent cases, 


ecome 11 tter of routine: the 
grist in ft egal 

or argument 
urt t llions at stake 


tax ¢ 


levote 1 ths f work to an 


Johnson notes that th 


is figure is low. It probably 


tual tried in this - 


Brandeis spent a year of research in getting up his 
brief in the Oregon Minimum Wage case upon 
which his national reputation was based. How did 
Johnson try and argue case after case without a 
blunder—without a slip up? 

For fifty years he got to his office before eight 
o'clock. He worked until ten; then from court 
room to court room until three; thereafter masters’ 
meetings and auditors’ hearings until five or six; 
interviews with clients until seven or eight—ren- 
dering opinion upon opinion, meeting problem after 
problem ; an hour for dinner; back to the office until 
midnight to work—uninterrupted work without 
diversion, without let up, without distraction, for 
fifty-four years living and breathing the atmos- 
phere and the problems of the law. 

Such a program only a marvelous physique 
could withstand, and Johnson was a super-man 
physically with a large vigorous body, the heritage 
of a grandfather who was the village butcher and 
a father who was the village blacksmith (at Chest- 
nut Hill near Philadelphia) and a mother who was 
a farmer’s daughter. Nor was this the only secret 
of his accomplishments in the law, which has al- 
ways been termed a “most jealous mistress.” A 
further explanation can be sought in his career 
itself. A great mind, a vigorous body, natural 
talent for the law, genius that enabled him to 
acquire an understanding of his field by twenty 
—like Josef Hoffman, Marconi, Tesla, Chatter- 
ton, Keats, or Osler. This is the thing that we 
call genius, that enables these men to read learned 
treatises when their companions are reading fairy 
tales. Then too, the fates were very kind to John 
son. A great mind needs raw material to work 
upon and a reward for work well done. Johnson 
had both of these. 

Shortly after he started to practice law, the 
varied and lucrative business of the Pennsylvania 
Company, the leading trust company of Philadel- 
phia, was thrust upon his shoulders. His predeces- 
sor had broken under the strain. There were daily 
calls for opinions on intricate trust matters, fore- 
closures innumerable,—litigation of all kinds. At an 
age when most lawyers are chafing at hum-drum 
tasks, waiting for an occasional case, Johnson had 
a practice that required all his energies and made 
it essential for him to know every branch of the 
law. His practice did not arrive after his mind had 
become old and unreceptive and distracted by 
family cares. He had the stimulus too of the daily 
practical application of his studies, battles in court, 
and a certain monetary reward for real work. From 
this viewpoint, he was in a splendid position in 
comparison with genius in other fields that has ac- 
complished great work on a long chance that it 
would be rewarded or even recognized. 

Yet the very pressure of business which 
schooled him in every phase of the law would have 
overwhelmed a lawyer of less stature. The merely 
able lawyer would have had no time for research 
and study and no opportunity for the work in every 
field that Johnson did. A big practice might ex 
plain a great specialist, an insurance lawyer, a 
bankruptcy expert. It cannot explain this master 
of the law who met all experts on their own ground, 
and could handle any kind of case against the 
specialists and win. He was, in fact, consulted by 
the specialists of every branch of the law. These 
things we cannot explain. One of his associates 
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described him as an elemental force of nature, the 
incarnation of the law itself. 

Certain names come up when great lawyers are 
mentioned—Webster, Binney, Ingersoll, Hughes, 
Hamilton, Wirt, Choate, Erskine, Curran. Yet with 
due respect for every one of these men, comparison 
with the work of Johnson simply cannot be made. 
Lawyers whose fame rests upon a single great case, 
upon a few years of ordinary practice, upon polit- 
ical advancement, upon social distinction, upon 
identification with a great cause. Count up their 
important cases. Johnson’s list of great suits was 
sufficient to create a dozen leaders of the Bar. Two 
days before he died he won the du Pont case in- 
volving over $50,000,000. He was identified with 
the Sugar Trust cases, the Anthracite Coal cases, 
litigation involving the American Tobacco Com- 
pany, the Standard Oil Company, the Northern 
Securities merger, the Amalgamated Copper cases, 
numerous suits involving the Pennsylvania Rail- 
road, the U. S. Steel Corporation, the New York 
Central, and so on indefinitely. He represented 
sixty to eighty banks and trust companies. For 
fifteen years it was said that no great case was 
argued in the United States Supreme Court with- 
out his participation in it. Two presidents asked 
him to sit on the Supreme Court Bench, and one 
invited him to become Attorney General. The tra- 
dition has grown up that the elder Morgan would 
not act without his opinion. 

Now to get a clear picture of his task as leader 
of the Bar and to dispel a few popular illusions. 
To the laity such a lawyer becomes a miracle man 
under whose spell the most desperate cases can 
be won easily. He has but to bring the force of 
his genius to bear upon the problem. Hence the 
great flocking to the leader. Also in the back- 
ground of the public mind, is the thought that he 
has only to walk into the court room, and op- 
ponents run to cover, judges beam upon him, and 
juries pay him tribute with their verdict. (With 
Johnson there never was a suggestion of an in- 
fluence with the courts or juries other than his 
sheer ability.) But the popular conception is false 
The leader of the Bar secures a real hearing. He 
has the confidence of the court. His statements are 
trusted. But beyond this, the lawyer who wears a 
crown has a hard time of it. Johnson, recognized 
as one of the leaders of the Philadelphia Bar at 
thirty, was a marked man thereafter, a target for 
every adversary who itched to defeat the champion 
in legal battle. To best Johnson was an achieve- 
ment that could be retold to one’s children. Nor 
were these opponents mediocre men. The cases 
he fought involved millions, and the finest legal 
talent was arrayed against him. There was no 
room in such battles for second rate men, and these 
near-champions made extraordinary efforts in such 
cases. They delved into the records and prepared 
for months. Johnson had to battle every case as a 
routine matter. 

Nor are the courts over sympathetic toward 
the big lawyer, popular tradition to the contrary 
notwithstanding. The judicial instinct is to hold 
the scales of justice even and not to be swayed by 
distinguished counsel. Where all the talent is on 
one side, most judges will go out of their way to 
counteract its effect. The courts respected John- 
son’s ability and sincerity. But there it ended 
Without leaning backward to be fair, a judge is on 









his guard against subtle and convincing arguments 
Besides, he is himself a lawyer and quite ready t 
demonstrate—should eminent counsel slip up—that 
not all the legal learning is on the floor of th 
courtroom. 

The average lawyer with an occasional case 
can rely upon a bag of tricks. He waxes indignant 
at his opponent. He storms that never was he s 
moved by the plight of his client. Johnson, battling 
day after day, could not indulge in any of these 
things. In fact, the usual practices we think of as 
the art of the lawyer could not be offered as a 
steady diet to juries and judges before whom he 
was working day after day. Such tactics would 
quickly pall and lose their effect. Johnson had a 
great mind. He early and wisely discarded all the 
usual legal fireworks, the flowing language, elocu- 
tion, ornament. By nature, simple, rugged, hating 
pretence, he presented his cases in a direct, terse 
manner that stood up day after day and year after 
year before judges and juries. 

He knew that his reputation placed a burden 
upon him. Juries were prepared to be swayed 
against their judgment; spectators who came from 
afar expected a great effort from this great lawyer 
Johnson wanted the verdict of the jury, not empty 
applause. He discarded the mantle of greatness; 
he stumbled a bit and floundered about. At times he 
seemed a bit awkward—ungainly—baggy. He indulged 
in no rhetoric ; he wanted no compliments. He used 
to compare himself to a waiter who was judged by 
the food he brought, without a hitch. So Johnson 
stuck to the facts; tried to resolve complex situa- 
tions into their simple elements and to show that 
they fell within some one of the cardinal principles 
of law. 

In this, no doubt, he took advantage of the 
tendency of the human mind to avoid complexities 
and to find refuge in simple principles. My own 
belief is that the courts err most frequently in 
doing just this. The temptation to cut through a 
complex chain of events and to bring them all 
under some simple established rule is great, par 
ticularly for the courts, burdened with a mass of 
work. Where such a legal principle offers a further 
opportunity to the court to expound a moral, to 
adorn a tale, or to express righteous wrath, few can 
resist. Johnson took advantage of this universal 
frailty. Call it judicial laziness if you will; it is 
the same desire for classification and simplicity 
which divides Gaul into three parts or history into 
convenient periods. Practically, I doubt whether 
the real facts which must be passed on by the 
courts fall as easily into various categories, as 
judicial decisions imply. Nor whether in the com 
plex battles of life, all right is on one side. 

Johnson loved to cast aside the great mass of 
facts that were developed in the course of the case 
and concentrate upon a few points, and upon them 
base his argument. This is the real task of the 
lawyer—to concentrate the attention of the court 
upon a simple principle as against the great mass 
of evidence and other principles of law which might 
be invoked. Not always would the courts sustain 
Johnson. On one occasion he tried to set aside an 
important will on the ground that a devise to a 
woman until she married was against public policy 
—contrary to good morals. The Pennsylvania law 
happened to be otherwise, and the court in its opin- 
ion took a special delight in citing authorities with- 
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number from every jurisdiction showing that 

Johnson's arg ent was unsound. 
Ay pearing « y d Ly before the courts has its 
problems for the lawyer. Johnson was argu- 
an import se on one occasion when he was 
terrupted by emark from the Bench. “Isn't 
s, Mr. Johns xactly the reverse of the propo- 
tion you so al rgued before us last week?” But 
nson was not to be stumped. Quick as a flash 
replied, “Yes ur Honor, but I can’t be wrong 

th cases 

His training id been thorough. At the age 
twelve, he had entered the Central High School 
Philadelphia, graduating second in a class of 
ne hundred yurteen, his classmates all boys 
the best fami f Philadelphia and on the aver- 
ve two years older than himself. He entered the 
fice of Benjat Rush, a noted lawyer, and con- 
tinued to study law under him and his brother, J. 
irray Rush 1 his associate, William F. Judson. 
He attended | res at the University of Pennsyl- 
ia, took part in the Gettysburg campaign for a 
brief period, and then back to the law until his 
leath. No ca as too small or too large for him 
handle: thi is his policy to the end of his days. 


phenomenal. He could recall 
ractically ev« case he had tried or in which he 


id rendered an opinion. His judgment of human 
iture was ut! He read his judges like a text 
ok of law, and changed his tactics and arguments 
ccordingly Thorough preparation, accurate and 
forceful presentation of his cases, aggressive cross- 
examinatior ere his chief weapons 
He married comparatively late in life, a wealthy 
1 attractive man through whom the most ex- 
usive s il les were open to him; but he was 
not to be distracted from his career. His own atti- 


work was simple. “I am nothing, 
ng lawyer,” he said, “I have been 
thing, done nothing of more than 
Why should the public want to 
bout me? There is nothing to tell.” 
terviews. The only photographs of 


tude toward 
but a hard 
thing, seer 
passing inter 
know anythi 


He gave no 


him were snapped when he was walking.* He dis- 
liked all ostentation. In 1915, when he received an 
honorary degree from the University of Pennsyl- 
vania, he geted uneasily on the platform while 
he was being eulogized by the provost. 

There ; no equivocation about him. His 
cable to a group of business men who had requested 
his advice: “Combination possible; jail certain,” is 
typical of his opinions. In a most important case 


his entire argument before the Supreme Court of 
the United States lasted fifteen minutes. Until 





ym parative late in his career, he never belonged 
a clul eldom attended public dinners. 

He practiced law in the belief that every man 
was entitled to his day in court, and once he had 
taken a case, no matter what was involved or how 
small his { he battled it to the end. On many 
occasions he scaled down the fees that were offered 
him where did not think his work justified the 
higher fe He realized that in many cases he was 
the miracle man, the forlorn hope, where other legal 

ft re be apocryphal. It epitomizes the 

ar t | ute, rather than the man himself. 

For there w sophistry methods ecither in his consultations or 
: ~ ' ae Mr. Johnson a few years 

r to t w nding that they would not be 





talent had failed. But he battled even such cases 
with the same vigor and determination. 

His reputation in Europe was even greater than 
at home. Chief Baron Pallis, noted Irish jurist, vis- 
iting this country, stated that the man he was most 
anxious to meet in the whole United States was 
Johnson, the greatest lawyer in the English-speak- 
ing world, 

After the death of his wife in 1908, he spent 
much of his time collecting his magnificent group 
of paintings. His unrivaled collection, which is now 
housed in his former home on South Broad Street, 
is his gift to Philadelphia. His Hals, Van Dycks, 
Corots, Rembrandts, Millets, and so on through 
the finest of the French, Dutch and Italian masters 
are priceless. To the end of his days, the door of 
his private office was never closed. He had a great 
capacity for friendship without sentiment. It was 
difficult to win his confidence, but once gained, he 
would go to any length for a friend. Other honors 
came to him, but he kept plodding along with the 
law. In the last year of his life, he participated in 
ten cases in the United States Supreme Court, nine 
in the lower federal courts, twenty in the Pennsyl- 
vania Supreme Court and four in the Superior 
Court, outside of consultation and other work. Cer- 
tainly a tremendous task for a man of seventy-six. 
He died in harness a few days after argaing one 
of his most important cases. Death came while he 
was sleeping in the early hours of Saturday, April 
14. He had been at his office all day on Thursday. 
All the moneys he had received for fifty-four years’ 
work as a lawyer went back to the citizens of Phil- 
adelphia in the gift of all his art treasures to them. 

Viewed in retrospect, his was an extraordinary 
career. As Mr. Carson writes, “He owed nothing 
to early advantages of birth, fortune, or family in- 
fluence. He held no office, he wrote no judicial opin- 
ions, he delivered no public addresses, he published 
no books.” Yet as a great fighting lawyer he bat- 
tled day in and day out in court for fifty-four years 
without let-up, handling cases that in number and 
importance have never been equalled by any other 
attorney, living or dead. As the embodiment of all 
the qualities that the legal profession admires and 
respects, it will be a long time before any other 
man will combine the thousand necessary ingredi- 
ents to produce such a dynamic exponent of the 
law. The term, “Philadelphia lawyer,” had been 
world-wide in the eighteenth and early nineteenth 
centuries due to Johnson’s predecessors who spread 
their fame throughout the world. Johnson carried 
on the tradition for another fifty years. 


Binder for Journal 


The JourNnat is prepared to furnish a neat and service- 
able binder for current numbers to members for $1.50. The 
price is merely manufacturer’s cost plus expense of packing, 
mailing, insurance, etc. The binder has back of art buck- 
ram, with the name “American Bar Association Journal” 
stamped on it in gilt letters. Please send check with order 


to Journal office, 1140 N. Dearborn St., Chicago, Ill. 
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COMPETITION BETWEEN STATES 
AND NATION 

A new and disastrous form of compe- 
tition, unrelated to the anti-trust act, has 
atisen to create one of the most pressing 
problems of our time. It is the tax compe 
tition between the Nation and the States, 
‘ach side clutching “at every available straw 
of revenue,” with a growing disregard of 
the fact that the contest leads to duplication 
of tax burdens and a growing confusion in 
the whole field of taxation. 

The Association of American Legisla- 
tors has taken the first step toward halting 
this frenzied rush on the same tax sources 
by both Federal and State Governments. It 
has called an Interstate Conference of Legis 
lators to meet at Washington on February 
3 and 4 to consider the problem of conflicting 
taxation. It hopes to aid in delimiting the 
proper fields for Federal and State taxation 
and thus help to remove a growing cause of 
conflict between State and Nation. 

The call for the conference has the 
endorsement of President-elect Roosevelt, 
many other leaders of public life, and a num 
ber of the responsible new spapers of the 
country. As officially stated in the Febru 
ary issue of “State Government,” official 
organ of the American Legislators’ Associa- 
tion, the immediate purpose of the gather- 
ing is “to consider the advisability of estab 
lishing a standing committee of legislators 
—with an advisory board of fiscal officials— 
to study the problems of conflicting taxa- 
tion, and to confer concerning them. It will 
be the duty of this committee, if established, 
to negotiate with the appropriate congres- 
sional committees and to report its findings 


and recommendations at a subsequent meet 
ing of the Interstate Conference of Legis 
lators.”’ 

The questions which such a committe 
would be likely to consider at the outset, we 
are told, are: first, what would be the most 
practical and the most satisfactory formula 
for the exclusive allocation of revenue 
sources, assuming that it is decided that it 
would be desirable to set aside certain 
sources of revenue for the exclusive use of 
the States and certain others for the Fed 
eral Government? Second, whenever both 
Federal and State Governments are to levy 
taxes upon a specific source, is it feasible to 
arrive at a formula for a division of the pro 
ceeds from that source? Third, if any spe 
cific source of revenue is to be taxed by both 
Federal and State Governments, will it be 
feasible to have a joint administration and 
thus collect only one tax? Fourth, where 
such joint administration and collection of 
a single consolidated tax is not feasible, to 
what extent can the Federal and State Gov 
ernments cooperate in collecting their two 
sets of taxes? 

The circumstances which caused the 
conference to be called are forcefully set 
forth. There is a large amount of overlap 
ping Federal and State taxation. Until 
recently most of the States gave the Federal 
Government a clear field in the taxation of 
income. Now twenty states impose such 
taxes and the legislatures of most of the 
others are thinking of doing it at their next 
Until recently the States had a 
clear field for inheritance taxation. “Then 
Florida disturbed the equilibrium and Con 
gress invaded the field.” Every State in the 
Union has a gasoline tax, and it has been 
so successful that “the Federal Government 
has now broken over the Tenth Command- 
ment.” Today when the cigarette smoker 
puts ten pennies upon the counter for a pack- 
age of cigarettes, six of them go to the Fed 
eral Government, and thirteen States are 
already collecting tobacco taxes in addition, 
while several more are on the point of doing 
so. Already nine States have general sales 
taxes and Congress is continually toying 
with the same device. 

The plan which those who called the 
conference have in mind contemplates, as the 
first step, “the development of a sort of semi 
official formula prescribing the limits within 
which the taxing governments should con- 
fine their money-raising operations,” which 
formula should represent a consensus of 
opinion arrived at (as far as possible) by 


session. 
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ngress yy the States jointly. The 
xt step will be “to crystallize public 
inion to 11 e Congress and each State 
egislature to keep its program of taxation 
ithin the | ls thus described.” 
The plan, it may be added, has some 
ery practi nd promising features. For 


stance, it contemplates the study of the 


roblem by resentatives of those who are 
) pass on the question in the halls of legis- 
ition. The nclusions will thus be those of 
nside and outside experts, of whom 
egislators generally suspicious and in 
hose work they can seldom be induced to 
take a real interest. It is a project for coop- 


: ration with Congress, which is considering 


he same oblem through a Sub-Commit- 
tee on Double Taxation, and not a plan to 
antagonize¢ body. 

The ws which the coming conference 
hopes to initiate and eventually carry to 


conclusion is not directly con- 
ny of the drives for a cessation 
But by call- 


successfu 
neé cted with 


f governmental extravagance. 


ing attention to the burdens which both 
State and Nation are piling up on the same 
: revenue sources, it cannot fail to lend power- 
ful, if indirect, aid to demand for govern- 
| mental economy. 
: LAW RS IN PUBLIC OFFICE 
Editorial comment has heretofore been 
made in these columns on the pioneering 
work, not as to the ethical principles involved 
but as to the application of those principles 
to a novel state of facts, which has been done 
by the Chicago Bar Association in its pro- 
ceedings against certain lawyers employed 
by the Sanitary District of Chicago during 





J the period between July 1, 1925, and Decem- 

: ber 31, 1928 

The ‘ormation against the respon- 
dents was filed by the Chicago Bar Associa- 
tion by leave of the Supreme Court of Illi 


nois in 1930, and it charged them with mal 
office as members of the Bar of 
The malfeasance charged in the 
of the respondents consisted in 
taking salaries from the District without 
rendering adequate services therefor. 

The Supreme Court referred the matter 


feasance i1 
that Court 


case OI most 


toa Master to take proof and report his con- 
clusions of law and fact. It has now acted 
on that report. The decision, which was 
handed down by Mr. Justice Stone, is a 
lengthy and goes into the cases of the 
respondents separately, and imposes disci- 








pline in a large majority of them. It is an 
emphatic assertion of the duty of a lawyer 
in public office to treat his client, the public, 
as honestly and fairly as he is expected to 
treat a private client. No matter what the 
political traditions of the way of doing busi- 
ness may be, his professional obligations 
remain and must control in any professional 
connection, public or private. 


NEW MEMBER OF THE BOARD OF 
EDITORS 

Mr. Charles P. Megan of Chicago has 
been elected a member of the Board of Edi- 
tors of the JouRNAL to fill the vacancy caused 
by the recent death of Mr. Horace K. 
Tenney. 

The new member hardly needs an intro- 
duction to the readers of the JouRNAL. His 
conduct of the Department of Book Reviews 
in each issue has made him generally known. 
[t may be added that it has contributed 
greatly to whatever success the JOURNAL 
may have attained. 

He is at present the President of the 
Chicago Bar Association—a fact which suffi- 
ciently attests his standing with his profes- 
sional brethren in the city in which he lives. 
And it may be of interest to know that when 
his first term in that position expired, a 
familiar precedent was broken in order to 
have him serve a second term and thus carry 
to completion certain very important work 
which had been undertaken during his first 
administration. ' 

Mr. Megan is also Chairman of the Pub- 
lications Committee of the American Bar 
Association and a member of the Board of 
Bar Examiners of Illinois. 


CoRRECTION 

In the article on “Consent Receiverships in 
the Federal Courts” in the January, 1933, issue of 
the JouRNAL the first sentence in the second para- 
graph of Division IV should be corrected to read 
as follows: 

“It should be noted that the bankruptcy courts 
are not open to an involuntary petition against a 
solvent company and in order to be deemed in- 
solvent the company’s property must at a ‘fair valu- 
ation’ be insufficient in amount to pay its debts, and 
the officers of a solvent company hesitate to invoke 
the aid of bankruptcy because of the accompanying 
odium.” 

The second sentence in the last paragraph of 
the article should read: 

“A solvent company can file a voluntary peti- 
tion in bankruptcy.” 

Attention was called to these corrections by 
the author but too late to make them in the Janu- 
ary issue, which had already been printed and 
partly mailed. 
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Fraudulent Conveyance and Receivership to Hinder and Delay Creditors—Landowners 
Who Have Paid Special Assessments for Benefits Accruing from Dedication of 
Nearby Lands as a Park Have No Vested Right in the Use Thereof as a Park 
and Cannot Enjoin a Change in Such Use—Where Federal Court Has 
Issued a Temporary Injunction Against State Commission’s Order Re 
stricting Oil Production, the Governor Cannot Impose Same Re- 
striction by Executive Order under Proclamation of Martial 
Law—Statute Regulating Contracts. for Sale of Agricul- 
tural Machinery Held Valid—Texas Statute Regulat- 
ing Common and Private Motor Vehicle Car- 
riers Sustained. 


By EpcAar Bronson TOLMAN* 


Receivers—Fraudulent Conveyances 


Where a debtor is unable to pay his debts as they 
mature, and organizes a corporation for the purpose of con- 
veying all of his property to it and having it assume his 
obligations, in order that the property may be placed in the 
hands of a receiver to carry on the business until it can be 
restored to a sound financial condition, such conveyance 
and receivership are fraudulent in law, as devices to hinder 
and delay creditors, although there is no intention on the 
part of the debtor actually to defraud his creditors. 

A creditor in such case is entitled to have his debts 
paid by the receiver or to have leave to levy execution on 
the debtor’s property in the hands of the receiver. 

Shapiro v. Wilgus, Adv. Op. 149; Sup. Ct. Rep., 
Vol. 53, p. 142. 

This case was before the Court on certiorari to 
review a judgment of a circuit court of appeals 
which had sustained a decree of a district court de- 
nying leave to levy on property in the hands of a 
receiver. The petitioner was a judgment creditor 
of one Robinson. 

It appeared that Robinson was a lumber dealer 
who had become unable to pay his debts as they 
matured. He thought.that he would be able to pay 
later and to preserve a surplus if his property could 
be placed in the hands of a receiver. The Pennsyl- 
vania law does not permit receivership in the case 
of an individual, and accordingly, Robinson, finding 
that two of his creditors were unwilling to give him 
time to pay, organized a Delaware corporation 
under the name of Miller Robinson Company and 
conveyed all of his property to it in return for sub- 
stantially all of the stock and the grantee’s assump- 
tion of his obligations. Three days later he and a 
simple contract creditor obtained the appointment 
of receivers in the federal court, invoking diversity 
of citizenship as the basis of jurisdiction. 

The petitioner obtained his judgment there- 
after, in a state court, and petitioned the district 
court for leave to levy on the corporation’s property 
in the hands of the receivers, alleging that the 
conveyance and receivership were parts of a 
scheme to hinder and delay creditors. Such leave 
was denied by the district court, and the ruling 


*Assisted by JAMes L. Homrre. 


was sustained in the circuit court of appeals 
On certiorari this was reversed by the Supreme 
Court in an opinion by Mr. Justice Carpozo. 

In thus deciding the case of the Court pointed 
out that, although there was no intent in the trans- 
actions to defraud creditors, the intent to hinder 
and delay them was enough to impress upon the 
conveyance the stamp of illegality. 


The conveyance and the receivership are fraudulent in 
law as against non-assenting creditors. They have the 
unity of a common plan, each stage of the transaction 
drawing color and significance from the quality of the 
other; but, for convenience, they will be considered in order 
of time as if they stood apart. The sole purpose of the 
conveyance was to divest the debtor of his title and put it 
in such a form and place that levies would be averted. The 
petition to issue execution and*the answer by the receivers 
leave the purpose hardly doubtful. Whatever fragment of 
doubt might otherwise be left is dispelled by the admissions 
of counsel on the argument before us. One cannot read the 
opinion of the Court of Appeals without seeing very clearly 
that like admissions must have been made upon the argu 
ment there. After a recital of the facts the court stated in 
substance that the aim of the debtor was to prevent the 
disruption of the business at the suit of hostile creditors 
and to cause the assets to be nursed for the benefit of all 
concerned. Perceiving that aim and indeed even declaring 
it, the court did not condemn it, but found it fair and law 
ful. In this approval of a purpose which has | col 
demned in Anglo-American law since the Statute of Eliza- 
beth (13 Eliz., ch. 5), there is a misconception of the privi 
leges and liberties vouchsafed to an embarrassed debtor \ 
conveyance is illegal if made with an intent to defraud the 
creditors of the grantor, but equally it is illegal if made 
with an intent to hinder and delay them. Many an embar 
rassed debtor holds the genuine belief that if suits can 
staved off for a season, he will weather a financial storm, 
and pay his debts in full. . . The belief, even though well 
founded, does not clothe him with a privilege to build up 
obstructions that will hold his creditors at bay 


peen 


ye 


Since the conveyance to the corporation was 
found to be fraudulent in law, the receivership was 
found to rest on the same footing. 


The end and aim of this receivership was not to ad 


minister the assets of a corporation legitimately nceived 
for a normal business purpose and functioning or designed 
to function according to normal business methods. What 
was in view was very different. A corporation created 
three days before the suit for the very purpose of being 
sued was to be interposed between its author and the 
creditors pursuing him, with a restraining order of the 
court to give check to the pursuers. We do not need to 
determine what remedies are available for the conservation 
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he assets wv rporation has been brought into 
t C t ite al 1 normal ends 
The Court though noting the fact that re- 
, : 
ers are at ti and under exceptional circum- 
ces, appointed at the suit of simple contract 
litors, stated that generally the remedy is open 
to judgment editors. The impropriety of ap- 
ting recé rs under -the circumstances dis- 
ed here sized 
We have g warning more than once, however, that 
reme es is not to be granted 
ly, | atche lous eyes. . . Never is 
‘ ‘ able n it is a mere weapon of 
ercion, a means for the frustration of the public policy of 
state or the t It is one thing for a creditor with 
ms against rporation that is legitimately his debtor 
to invoke ea equity t nserve the common fund 
or the benefit nself and of the creditors at large. . . 
Whatever hindr e and delay of suitors is involved in such 
1 remedy may then be incidental and subsidiary. It is an 
er thins btor, co-operating with friendly credi- 
rs, to bring t rporation into being with the hindrance 
1 delay of s rs the very aim of its existence. The 
wer to intet efore the legal remedy is exhausted is 
sused whet exercised in aid of such a purpose. 
exemplat tives and scrupulous good faith will 
b it t 
The receive p decree assailed upon this record does 
t answer to that test. We have no thought in so holding 
to impute t nsel for the debtor or even to his client a 
villingne conduct known to be fraudulent. 


with which the plan has been unfolded goes 


far to satisfy thout more, that they acted in the gen- 
uine belief that what they planned was fair and lawful 
Genuine the ef was, but mistaken it was also. Conduct 
| lity imprinted on them by the 
aw 
n col n the Court adverted to a question 
procedure tating that if there had been any 
tantial ibt whether the conveyance and re- 
vership re voidable, the federal court might 
ive refused to yield up its jurisdiction. Since there 
vas no substantial doubt, it was held that the 
leral ld either have ordered the receiv- 
to pay t etitioner's debt or granted leave to 
sue eCx¢ 
The « is argued by Mr. Jacob Weinstein 
the petit r, and by Mr. Sidney E. Smith for 


Eminent Domain—Discontinuance of Public Use 
for Which Land Was Acquired in Fee—Right 
of Adjoining Land Owners 


Landowners who have paid special assessments on 
their lands, in consideration of special benefits accruing by 
reason of the dedication of nearby lands as a public park, 
have no vested right in the use thereof as a public park, 
and are not entitled to enjoin a change in the use, when 
the park lands were acquired in fee by purchase or con- 
demnation 

A declaration by the government that the lands de- 
voted to park purposes shall be perpetually dedicated as a 
public park constitutes but a declaration of public policy 
which may later yield to another policy, and does not give 
to adjoining owners the right to compel the continuance of 
the park use in perpetuity. 


fer, et al. v. Quinn, et al., Adv. Op 

176; Sup. St. Rep., Vol. 53, p. 177 
Tl involved the review of an injunction 
g te the Supreme Court of the District of 





Columbia, enjoining the Commissioners of the Dis- 
trict from erecting a fire engine house in Rock 
Creek Park. The respondents, owners of property 
near and adjoining the site of the proposed engine 
house, contended that the contemplated use of the 
land would violate their right to have the land used 
for park purposes, and that the direction of Con- 
gress to use it for other purposes constituted a 
taking of their property without just compensation, 
in violation of the Fifth Amendment. 

The asserted right to have the park use con- 
tinue was said to have its source in the proceedings 
whereby the land was acquired. Under the statute 
the lands taken by purchase or condemnation, were 
“perpetually dedicated and set apart as a public 
park or pleasure ground for the benefit and enjoy- 
ment of the people of the United States ag 
and surrounding lands, including lands of the 
respondents, were assessed to the extent that they 
were “specially benefited by reason of the location 
and improvement” of the park. These two pro- 
visions of the statute were regarded by the trial 
court as the generating source of the rights as- 
serted by the respondents. The District Court of 
\ppeals affirmed the decree, but on certiorari this 
was reversed by the Supreme Court in an opinion by 
Mr. Justice STONE. 

In stating the reasons for reversal, the Court 
first pointed out that the statute contemplated that 
the lands should be acquired “in fee,” so that the 
use might subsequently be changed. 

The respondents derived no rights against the govern- 
ment from the dedication of the park alone. The park 
lands purchased or condemned by authority of the Rock 
Creek Park Act were vested in the United States in fee. 
Section 3 of the Act twice declares that “the title” and 
once that “the fee” of the condemned lands shall vest>in the 
United States. By dedicating the lands thus acquired to a 
particular public use, Congress declared a public policy, but 
did not purport to deprive itself of the power to change that 
policy by devoting the lands to other uses. The dedication 
expressed no more than the will of a particular Congress 
which does not impose itself upon those to follow in suc- 
ceeding years. 


+ > . 
The case of a park is not unique as the court below 
seems to have thought. . . It has often been decided that 


when lands are acquired by a governmental body in fee and 
dedicated by statute to park purposes, it is within the legis- 
lative power to change the use . . . (citing cases), or to 
make other disposition of the land. . . The abutting owner 
cannot complain; the damage suffered by him “though 
greater in degree than that of the rest of the public, is the 
same in kind.” 


Consideration of the case from the aspect of 
the second contention urged by the respondents 
led to no different conclusion. In that contention 
the position of the respondents was that the pay- 
ment of assessments on their lands, on account of 
special benefits accruing by reason of the improve- 
ments, entitled them to enjoy the benefits in per- 
petuity. 

We may assume that the landowners acquired rights 
commensurate with the assessments authorized. But the 
statute does not purport to place restrictions on the park 
lands in their favor, and the decision of this Court sustain- 
ing the constitutionality of the assessment provisions 
gives no hint that among the benefits for which they were 
required to pay was a right against the government to have 
the lands forever used as a park. ; 

All that the statute says is that the lands acquired shall 
be perpetually dedicated as a park for the enjoyment of the 
people of the United States and that benefits shall be as- 
sessed (sec. 6). Statutes said to restrict the power of gov- 
ernment by the creation of private rights are, like other 
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public grants, to be strictly construed for the protection of 
the public interest. . . Thus construed, the dedication of 
the park, a declaration of a present purpose, does not imply 
a promise to neighboring land-owners that the park would 
be continued in perpetuity. .. The benefit of a governmental 
obligation which the statute neither expresses nor implies 
obviously was not to be assessed. 





The possibility that the use for park purposes 
might be abandoned for another use was said to 
be a factor to be considered when the benefits were 
assessed. 

The case was argued by Mr. Robert E. Lynch 
for the petitioners and by Mr. George E. Sullivan 
for the respondents. 


Constitutional Law — Judicial Determination of 
Property Rights—Executive Interference 
Through Military Force 


A producer of oil from oil wells has a right to judicial 
determination by a federal court as to the validity of an 
order of a state commission restricting the amount of oil 
which may be produced from the wells. Where the federal 
court has issued a temporary injunction against enforce- 
ment of the commission’s order, the governor of the state 
is without power to impose the same restriction by execu- 
tive order, under a proclamation that a state of insurrection 
exists and a declaration of martial law over the territory in 
which the oil wells are located. Such action offends against 
the due process clause of the Fourteenth Amendment. 


Sterling, et al. v. Constantin, et al., Adv. Op. 

; Sup Ct. Rep., Vol. 53, p. 190 

In this case the Court affirmed a judgment 
of a specially constituted district court enjoining 
the Governor of Texas, the Adjutant General and 
the Brigadier General of the National Guard from 
enforcing their military or executive orders restrict- 
ing the production of oil from the complainants’ 
oil wells. 

The complainants sued originally, on October 
13, 1931, members of the Texas Railroad Commis- 
sion, the State’s Attorney General, and Brigadier 
General Wolters and others to restrain the enforce- 
ment of orders of the Commission limiting the pro- 
duction of oil from the complainants’ leaseholds. 
On October 28, 1931, a temporary injunction was 
issued restraining the defendants from limiting 
production below 5,000 barrels per well. The com- 
mission then ceased its attempt to enforce the 
orders. 

Previously, in August, 1931, the Governor had 
issued a proclamation stating that certain counties, 
in which the complainants’ wells were located, were 
in “a state of insurrection, turmult, riot, and a 
breach of the peace,” and declaring “martial law” 
in that territory. The Governor directed Brigadier 
General Wolters to assume supreme command of 
the situation, and to take steps necessary in order 
“to enforce and uphold the majesty of the law,” 
subject to the Governor’s orders. 

When the district court had entered its injunc- 
tion as to the commission’s restrictive orders the 
Governor issued oral and written orders limiting 
oil production to 165 barrels per well per day, the 














same limit as that fixed in the enjoined orders 
Later he reduced the limit to 150 barrels, and the: 
to 125 barrels, and finally to 100 barrels. In Ni 
vember the complainants by amended bill attacke 
the executive orders, alleging that the courts in t 
territory were open and functioning, that no arm: 
bodies of civilians were in the territory, 





no bodies of men were threatening bl 
violence, or destruction, but that, on the contrar 
the citizens of the territory were in a pt aceable 
condition amenable to process. The defendants, 

answer, set up the executive proclamation and 
orders, the declaration of martial law, and 
the validity of the acts assailed. By supplemental 
bill, in response to the answer, the complainant 
denied that the Governor, under the state law and 
constitution, could lawfully exercise the at 


asserte: 


1 
ithority 







he had assumed, and alleged that if any state law 
authorized his action it was contrary to specified 
provisions of the state constitution and in contra 
vention of the due process and equal protection 
clauses of the Fourteenth Amendment 


The district court received evidence submitted 
by both parties and found, among other things, that 
the Legislature had passed an amended oil con 
servation act in August, 1931; that the Governor 


in his proclamation of August 16, 1931, recited 
provisions of the constitution and statutes for the 
conservation of oil, the existence of an organized 
group of producers in the East Texas oil fields who 
were said to be in a state of insurrection against 
such laws; that their reckless production was cre 
ating enormous physical waste; that this condition 
had brought about such a state of public feeling 
that if the state government was unable to protect 
the public’s interest they would take the law into 
their own hands; that a state of “insurrection, tu 
mult, riot and breach of the peace existed” threat 
ening danger to citizens and property in the defined 
area and elsewhere; that it was necessary to stop 
the “reckless and illegal exploitation” until the re 
sources could be properly conserved and developed 


under protection of the civil authorities. Troops 
were then called out and the wells shut down. In 
September, after the Commission had made its 
order, although the proclamation of martial law had 


not been rescinded, the military occupation in force 
ended, but not all troops were withdrawn. Produc 
tion then took place under the Commission’s orders. 
After the district court entered its restraining order 
against the Commission the Governor and General 
Wolters determined not to brook court interference 
with restricted production and proceeded upon the 
real, though mistaken, belief that the court had no 
jurisdiction over them while the proclamation of a 
state of war was in effect. 

As to actual conditions, the district court 
found that neither the civil authorities nor the 
courts had been interfered with save by the refusal 
of Wolters to obey the injunction, and that neither 
a state of war nor a condition “constituting, or 
even remotely resembling war” existed. That court 
held that the Governor had acted beyond his au 
thority under the state law and constitution 

On appeal, the final judgment was affirmed by the 
Supreme Court, in an opinion by the CHIEF JUSTICE. 
In affirming the judgment the Court rested i 




























































a 





pom, 








Ri CENT SUPREME CourT DECISIONS 99 





is rather than upon the state 
s were thus set 


is power te dec lare n irtial 

t review the sufficiency of facts 
leclare at courts may 
the means of enforcing martial 
] { ernor oO7 necessity 


he questions raised the 
he district court’s jurisdic 


sdictior The suit is not 
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eral judicial power extends (Art. III, sec. 2) and, so ex- 
tending, the court has all the authority appropriate to its 
exercise. Accordingly, it has been decided in a great 
variety of circumstances that when questions of law and 
fact are so intermingled as to make it necessary, in order to 
pass upon the Federal question, the court may, and should, 
analyze the facts. Even when the case comes to this Court 
from a state court this duty must be performed as a neces 
sary incident to a decision upon the claim of denial of Fed 
eral right. 


The Court took care to point out the wide range 
of discretion vested in the state and the Governor 
in determining the means to be adopted for the sup 
pression of insurrection and disorder. That range 
of discretion, however, is not broad enough to 
justify every action which the authorities may take 


It does not follow from the fact that the Executive has 
this range of discretion, deemed to be a necessary incident 
of his power to suppress disorder, that every sort of action 
the Governor may take, no matter how unjustified by the 
exigency or subversive of private right and the jurisdiction 
of the courts, otherwise available, is conclusively supported 
by mere executive fiat. The contrary is well established 
What are the allowable limits of military discretion, and 
whether or not they have been overstepped in a particular 
case, are judicial questions. 


The question here was not, said the Court, as 
to the power of the Governor to proclaim the ex- 
istence of a state of insurrection and the necessity 
for the use of military force, but rather the power 
of the Governor to regulate oil production by execu- 
tive order. 


The question before us is simply with respect to the 
Governor’s attempt to regulate by executive order the law 
ful use of complainants’ properties in the production of oil 
Instead of affording them protection in the lawful exercise 
of their rights as determined by the courts, he sought, by 
his executive orders, to make that exercise impossible. In 
the place of judicial procedure, available in the courts 
which were open and functioning, he set up his executive 
commands which brooked neither delay nor appeal. In par- 
ticular, to the process of the Federal court actually and 
properly engaged in examining and protecting an asserted 
Federal right, the Governor interposed the obstruction of 
his will, subverting the Federal authority. The assertion 
that such action can be taken as conclusive proof of its own 
necessity and must be accepted as in itself due process of 
law has no support in the decisions of this Court. 


In conclusion, the Court referred to the con- 
tention of the appellants that, although the courts 
may call the Governor to account after the emerg- 
ency has passed, they may not enter an injunction 
against him. This was said to confuse judicial 
power with judicial remedy. 


In the present case, the findings of fact made by the 
District Court are fully supported by the evidence. They 
leave no room for doubt that there was no military neces 
sity which, from any point of view, could be taken to just 
ify the action of the Governor in attempting to limit com- 
plainants’ oil production, otherwise lawful. Complainants 
had a constitutional right to resort to the Federal covrt to 
have the validity of the Commission’s orders judicially de- 
termined. There was no exigency which justified the Gov 
ernor in attempting to enforce by executive or military 
order the restriction which the District Judge had re 
strained pending proper judicial inquiry. If it be assumed 
that the Governor was entitled to declare a state of insur- 
rection and to bring the military force to the aid of civil 
authority, the proper use of that power in this instance was 
to maintain the Federal court in the exercise of its juris- 
diction and not to attempt to override it; to aid in making 
its process effective and not to nullify it, to remove, and 
not to create, obstructions to the exercise by the complain 
ants of their rights as judicially declared. It is also plain 
that there was no adequate remedy at law for the redress 
of the injury and, as the evidence showed that the Gov- 
ernor’s orders were an invasion under color of state law of 
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rights secured by the Federal Constitution, the District 
Court did not err in granting the injunction. 


State Statutes—Validity of Statute Regulating Con- 
tracts for Sale of Agricultural Machinery 


The statute of North Dakota, providing that the pur- 
chaser of certain agricultural machinery shall have a rea- 
sonable time after delivery to inspect and test the machinery 
to determine its fitness for the purpose for which it was 
purchased and declaring any contractual provision to the 
contrary to be against public policy and void, is a valid 
exercise of the police power of the state, to protect farmers 
from the loss of their investments in the machinery and to 
guard against crop losses likely to result from reliance on 
such machines. 


Advance-Rumely Thresher Co. v. Jackson, Adv 
Op. 192; Sup. Ct. Rep., Vol. 53, p. 133. 

This case came before the Court on appeal from 
the Supreme Court of North Dakota, which had 
sustained the validity of a statute of that State 
relative to the sale of tractors and harvesting ma- 
chinery. The statute, enacted in 1919, provides 
that any person, firm or corporation purchasing any 
gas or oil burning tractor, gas or steam engine, 
harvesting or threshing machinery for their own 
use shall have a reasonable time after for delivery 
for inspection and testing of the same, and that if 
it does not prove reasonably fit for the intended 
purpose the purchaser may rescind the sale by 
notice within a reasonable time after delivery. It 
is also declared that any provision in any contract 
contrary to the foregoing requirements is against 
public policy and void. 

The appellant in this case sold and delivered to 
the appellee a harvester-combine for cutting and 
threshing his grain in a single operation. The ap- 
pellee found it unfit for the purpose and accordingly 
rescinded the sale in the manner provided in the 
act, and demanded the return for cancellation of 
notes aggregating $1,360, which he had given in 
consideration of the machine. On the appellant’s 
refusal to return the notes the appellee sued to re- 
cover possession of them. The appellant answered, 
asserting the invalidity of the statute under the due 
process and equal protection clauses of the Four- 
teenth Amendment and that the purchaser had 
waived all warranties, express, implied or statutory. 
On demurrer the appellee had judgment in the state 
courts, and their ruling was sustained by the Su- 
preme Court in an opinion by Mr. Justice Butler. 

At the outset attention was called to a provision 
of the Uniform Sales Act, in force in North Dakota, 
which, on the facts disclosed, would imply a war- 
ranty that the machine was reasonably fit to cut and 
thresh grain in a single operation. That act left the 
plaintiff free to waive the implied warranty. 

Referring to the rule that parties generally are 
free to contract and that valid restraint is the excep- 
tion, Mr. Justice Butter stated the object of the 
challenged legislation : 

The question is whether the challenged enactment of 
1919 may prohibit such waivers as contrary to public policy 
and void, and so limit the right of seller and purchaser to 
contract. While that right is a part of the liberty pro 
tected by the due process clause, it is subject to such re- 
straints as the State in the exertion of its police power rea- 
sonably may put upon it. But freedom of contract is the 
general rule and restraint the exception. The exercise of 





legislative authority to abridge it can be justified only by 
the existence of exceptional circumstances. In determin 
ing the validity of a legislative declaration that a contract 
is contrary to public policy, regard is to be had to the gen- 
eral rule that competent persons shall have the utmost lil 

erty of contracting and that it is only where enforcement 
conflicts with dominant public interests that one who has 
had the benefit of performance by the other party to a con 
tract will be permitted to avoid his own promise. . . 

The object sought to be attained by the statute under 
consideration is to protect farmers in an agricultural State 
against losses from investments in important machines that 
are not fit for the purposes for which they are purchased 
and to guard against crop losses likely to result from reli- 
ance upon such machines. 

The wide use of farm machinery in North Da 
kota, the inability of farmers as a class to determine 
the fitness of machinery without actual test, the 
serious losses from failure which might result if 
the machines should be relied on generally in that 
state, and other factors were noted to show the 
need for the legislation. In view of these, the regu 
lation and classification were held valid, notwith 
standing the due process and equal protection 
clauses. 

The regulation imposed seems well calculated to effect 
the purposes sought to be attained. The evils aimed at do 
not necessarily result from misrepresentation or any fraud 
on the part of sellers, and at least one of the purposes of 
the legislation is to lessen losses resulting from purchasers’ 
lack of capacity, without opportunity for inspection and 
trial, to decide whether the machines are suitable . There 
is nothing in this case to suggest that, under the guise of 
permissible regulation, the State unreasonably deprives sell 
ers of such machines of their right freely to contract or 
that in its practical operation the statute arbitrarily burdens 
their business. The State, in order to ameliorate the 
evils found incident to waivers of implied warranties of fit- 
ness, merely declares that such agreements in respect of the 
sale of the designated machines are contrary to public policy 
and holds the parties to the just and reasonable rule pre 
scribed by Sec. 15 (1) of the Sales Act. Upon the question 
of due process more need not be said. 

The character of the machines, the need of tests to de 
termine their fitness, the serious losses that ensue if in a 
tual use they prove unfit and the other considerations al 
luded to plainly warrant the classification and special regu 
lation of sales prescribed by the statute. 


Mr. Justice STONE and Mr. Justice Carpozo 
concurred in the result. 

The case was argued by Mr. Howard G. Fuller 
for the appellant, and by Mr. William Lemke for the 
appellee. 


Constitutional Law—State Statutes—Motor Truck 
Transportation 


The Texas statute containing provisions applicable both 
to common and private or contract carriers by motor ve- 
hicles operating over state highways, and requiring con- 
tract carriers to obtain permits as a prerequisite to their 
use of the highways, which permits are granted by the 
state railroad commission only when the proposed opera- 
tion will not impair efficient public service by any common 
carrier adequately serving the same territory, and em- 
powering the commission to prescribe minimum rates for 
private carriers which shall not be less than rates prescribed 
for common carriers for similar service, is valid as a regu- 
latory measure for the preservation and safety of state 
highways. 


Stephenson, et al. v. Binford, et al., Adv. Op. 203; 
Sup. Ct. Rep., Vol. 53, p. 181. 

In this opinion, by Mr. Justice SUTHERLAND, the 
Court upheld the validity of a Texas statute relating 
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lack of effective regulation have increased the 
dangers on highways and made imperative more 
stringent regulation to render the highways safer 
for public use, to reduce wear and tear on them, to 
eliminate discrimination in rates, to minimize traffic 
congestion, to restrict the use of highways for 
transporting property for hire to the extent required 
by the necessities of the general public, and to ad- 
just and correlate the transportation agencies of the 
state “so that public highways may serve the best 
interest of the general public.” 

The suit under review was brought by contract 
carriers to enjoin the enforcement of certain pro- 
visions of the statute. The case was heard on 
pleadings and affidavits, before a district court, 
specially constituted. That court denied an inter- 
locutory injunction, and on final hearing entered a 
decree denying a permanent injunction. On appeal 
the decree was affirmed, and the validity of the chal- 
lenged provisions was thus sustained. 

The appellants attacked the statute upon the 
following grounds: (1) That the statute in effect 
converts private carriers into common carriers by 
legislative fiat; (2) That their business is not af- 
fected with a public interest, and the provisions of 
the act affecting them upon that basis deprive them 
of property without due process of law, and abro- 
gate their right of private contract; (3) That the 
statute denies to them the equal protection of the 
laws, by requiring them to obtain permits to oper- 
ate on the highways, which permits are in the na- 
ture of certificates of public convenience and neces- 
sity, subjecting them to regulations which are not 
imposed on other private carriers similarly situated ; 
(4) That other regulations applicable to them are 
not made applicable to persons using the highways 
for transportation of their own commodities under 
similar conditions, and so denying to the appellants 
the equal protection of the laws. 

The Court, finding that the statute was valid 
as a measure regulating the use of the highways, 
made no ruling on the question whether the busi- 
ness of the appellants is affected with a public in- 
terest by reason of their use of the highways. 
Referring to the principle upon which the act 
is valid as a regulation of public highways, 
Mr. Justice SUTHERLAND said: 

It is well established law that the highways of the state 
are public property; that their primary and preferred use is 
for private purposes; and that their use for purposes of gain 
is special and extraordinary, which, generally at least, the 
legislature may prohibit or condition as it sees fit. 


The appellants’ contention that the act at- 


bonds and insurance policies which provide, 
the obligor will pay judg- 
against the motor carriers based 
damages for personal injuries, 
property occurring during 


tempts to convert private carriers into common car- 
riers was rejected as without support in the statu- 
tory provisions. 
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ered by itself, and it does not follow that regulations appro- 
priately imposed upon the business of a common carrier, 
may not also be appropriate to the business of a contract 
carrier. 


In this connection the Court reviewed Michigan 
Commission v. Duke, 266 U. S. 570; Buck v. Kuyken- 
dall, 267 U. S. 307; Bush Co. v. Maloy, 267 U. S. 317; 
Frost Trucking Co. v. R. R. Com., 271 U. S. 592, and 
Smith v. Cahoon, 283 U. S. 553, relied upon by the 
appellants, and pointed out vital distinctions which 
make those cases inapplicable here. 

The Court then referred to findings of the dis- 
trict court relating to the use and condition of the 
highways which were deemed sufficient to establish 
that the act bears a reasonable relation to the legis- 
lative purpose of removing or ameliorating the bur- 
den on the highways. 


These and other findings and the evidence contained in 
the record conclusively show that during recent years the 
unregulated use of the highways of the state by a vast and 
constantly growing number of private contract carriers has 
had the effect of greatly decreasing the freight which would 
be carried by railroads within the state, and, in consequence, 
adding to the burden upon the highways. Certainly, the re- 
moval or amelioration of that burden, with its resulting in- 
jury to the highways, interference with their primary use, 
danger and inconvenience, is a legitimate subject for the ex- 
ercise of the state legislative power. And that this was 
one of the chief ends sought to be accomplished by the pro 
visions in question, the record amply establishes. 

The assailed provisions, in this view, are not ends in 
and of themselves, but means to the legitimate end of con- 
serving the highways. The extent to which, as means, they 
conduce to that end, the degree of their efficiency, the close- 
ness of their relation to the end sought to be attained, are 
matters addressed to the judgment of the legislature, and 
not to that of the courts. It is enough if it can be seen that 
in any degree, or under any reasonably conceivable circum 
stances, there is an actual relation between the means and 
the end. 


The requirements of the act as to permits and 
minimum rates, because of their relation to the 
general question of competition between railroad 
and highway transportation, are of special interest. 
Sustaining these provisions also as bearing a rea- 
sonable relation to the legislative object, the Court 
said: 

Turning our attention then to the provision for permits, 

it is to be observed that the requirement is not that the 
private contract carrier shall obtain a certificate of public 
convenience and necessity, but that he shall obtain a permit, 
the issue of which is made dependent upon the condition 
that the efficiency of common carrier service then ade- 
quately serving the same territory shall not be impaired. 
Does the required relation here exist between the condition 
imposed and the end sought? We think it does. But in 
any event, if the legislature so concluded, as it evidently 
did, that conclusion must stand, since we are not able to say 
that in reaching it that body was manifestly wrong. 
Debatable questions of this character are not for the courts, 
but for the legislature, which is entitled to form its own 
judgment, . . Leaving out of consideration common carriers 
by trucks, impairment of the railway freight service, in the 
very nature of things, must result, to some degree, in add 
ing to the burden imposed upon the highways. Or stated 
conversely, any diversion of traffic from the highways to 
the railroads must correspondingly relieve the former, and, 
therefore, contribute directly to their conservation. There 
is thus a substantial relation between the means here 
adopted and the end sought. 

Here the circumstance which justifies what otherwise 
might be an unconstitutional intereference with the freedom 
of private contract is that the contract calls for a service, 
the performance of which contemplates the use of facilities 
belonging to the state; and it would be strange doctrine 
which, while recognizing the power of the state to regulate 
the use itself, would deny its power to regulate the contract 
so far as it contemplates the use. “Contracts which relate 
to the use of the highways must be deemed to have been 


made in contemplation of the regulatory authority of the 
State.” The principle that Congress may regulate pri 
vate contracts whenever reasonably necessary to effect an 
of the great purposes for which the national government 
was created applies to a state under like circun 
stances. 

The appellants’ contentions under the equ 
protection clause were briefly discussed at the en 
of the opinion. The conclusion reached was th 
the claim of discrimination in favor of persor 
carrying certain specified commodities was n 
consistent with the interpretation placed upon th 
act by the state authorities. The contention that 
discrimination exists in favor of 
was thought without merit. In this connection th 
Court pointed out that, although certain provisions 
such as those in regard to rates, can have no anpl 
cation as to owners transporting their own go- 4s 
other provisions germane to such owners are made 
applicable to them. 


“shipper-owners 


Mr. Justice BuTLER dissented. 

The case was argued by Mr. John A. Crooker 
for the appellants, by Mr. La Rue Brown for th« 
intervener, appellant, and by Mr. Elbert Hooper for 
appellees. 


Work of the Selden Society 


HE Selden Society which publishes the sources 

of Anglo Saxon Law reports that it has been 
able in 1932 to issue its regular volume early in the 
year and to distribute its bonus volume in May, 
1932. The former was Mr. Hubert Hall’s volume 
on the Law Merchant; the latter a Bibliography of 
Abridgments, Digests, Dictionaries, and Indexes of 
English Law up to A. D. 1800 by John D. Cowley 

The next volume is far advanced in the printer’s 
hands, being Year Books of Henry VI, by H. C. H 
Williams. It contains, among other things, a story 
well authenticated but quite incredible by those 
who watch our annual over-production of lawyers 

At the beginning of the reign of Henry VI] 
there were some members of the Bar of the Court 
of Common Pleas and some Judges on the Bench 
who had been forced to become members of its Bar 
quite against their will. 

A story more in line with our current thinking 
is that of Mr. Justice Tyrwhit of the King’s Bench 
in A. D. 1411. He had agreed upon the Archbishop 
of Canterbury as arbitrator and the Archbishop’s 
award was that the Judge should give a dinner to 
the parties to the arbitration, the menu to include 
two fat oxen and two tuns of Gascon wine 

Mr. Richard W. Hale, of 60 State street, Bos- 
ton, is Secretary and Treasurer for the United 
States, and will answer any inquiries abot bli 
tions and membership. 


Signed Articles 


As one object of the American Bar Ass urn 
is to afford a forum for the free expression of members of 
the bar on matters of importance, and as the widest range 
of opinion is necessary in order that different aspects of such 
matters may be presented, the editors of this Journal as- 
sume no responsibility for the opinions in signed articles 
except to the extent of expressing the view, by the fact of 
publication, that the subject treated is one which merits at 
tention. 
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less than certain. 
same odds. 

As time goes on, more and more libel and 
slander assaults find their way into the court-rooms. 
Our ego circles grow. With modern devices for 
the spread of individual influence, there appears a 
corresponding desire for wider and greater power 
over others. Less and less are we content to con- 
fine our reputations within family or neighborhood 
groups. 


Tossing dice carries about the 


A Variety of Damages 


Throughout the development of the law, simpli- 
fication is attempted by a constant process of sub- 
division. Originally if a jury found that a plaintiff 
was damaged by a libel, it would appraise all the 
factors of the situation and then cast its guess as 
to the appropriate figure. How far had the dam- 
aging words been circulated in the community? 
Was the accusation truly grievous? How rich was 
the defamer? How poor the defamed? Was there 
malice? Provocation? Retraction? If the plain- 
tiff was gracious and comely, a percentage was 
added. If the defendant was cantankerous, a fur- 
ther sum would be added. Possibly the remarks 
caused the loss of a job or a contract. That surely 
would enter into the appraisal. These and the 
usual indefinable prejudices of the jurors made up 
the sum total. 

Now we find damages divided legalistically into 
three categories: general, special and punitive. One 
or all of these types of damages enter into every 
libel suit. 

General damages result if there has been in- 
jury to reputation, profession, calling, trade or other 
means of livelihood. No proof is required as to the 
amount. 

Punitive damages—at times called exemplary 
damages-—flow only in a case where there was malice. 
Whenever a court finds wilful, deliberate or vicious 
defamation, it is no longer concerned only with 
indemnifying the injured party, as in the case of 
general damages, but imposes damages as a punish- 
ment and deterrent. Even though the hurt may be 
no greater than to warrant general damages, a per- 
son suing for libel is lucky if he can prove malice 
and come within the rich emoluments that proceed 
from punitive damages. To get the extra prize of- 
fered in this category, special proof is necessary. 
The bounty has no relation to the injury suffered. 
Which is the more worthy of compensation—a 
malicious accusation “You are a rascal,” or an un- 
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intentional typographical publication—‘You are a 
leper?” In the former case the award was five 
thousand dollars; in the latter seven hundred and 
fifty dollars. 

Special damages are an attempt to bring sci- 
ence into the court room. If you lose a job because 
you are unjustly called a whelp, or if you miss out 
on a business contract because your enemy spreads 
the report that you are a mulatto, then you must 
prove to the jury how and what you have suffered. 
You do not forego your bid for general damages 
and punitive damages. This is just some velvet on 
the side. At times it comes in very handy because 
there may be no damage to general reputation, and 
yet there may be special items of injury which will 
appeal to the court. 

In the appraisal of the money to be paid for 
libel there can be only the wildest sort of guess- 
work. Invisible factors are often the most decisive. 
One Cohen sued for libel on being called the black 
sheep of his family. There was no doubt that he 
had been injured, but his testimony in court was 
furtive and disreputable. One Levy, acting as fore- 
man of the jury, made up his mind not to give 
Cohen a nickel. Upon withdrawal to the jury room 
for what is euphemistically called deliberation, a 
burly Irishman started the discussion by declaring: 
“I guess we won't give that greasy kike a cent.” 
Whereupon Levy promptly switched his loyalties 
and fought for hours until Cohen went home with 
an award of five hundred dollars, not so much for 
being called the black sheep of his family as for 
being dubbed a kike by an Irish juror. At that price 
Cohen could have afforded the accusation at least 
twice a week. But Levy was loyal to his race. 


A Libel Lexicon 


Some day we may have to write the basic 
principles of Workmen’s Compensation Laws into 
the libel law. A broken finger means so much per 
week, phozzy jaw brings double the award. Each 
physical infliction is categoried and appraised, based 
on maximums bearing a relation to the gross in- 
come of the injured, and minimums in proportion 
to the seriousness of the hurt 

On such theory we could classify mild terms 
such as drunkard, liar, infidel, whelp, villain, rascal 
and rogue as Class One: no lasting injury, penalty 
$100 an utterance, except when directed at the 
clergy or the members of the bar, in which event 
double damages would be allowed. In the case of 
clergy, the doubling would be out of respect to the 
cloth; in the case of lawyers, the increase would be 
predicated on the assumption that the words would 
be doubly injurious because the audience starts 
with a presumption of truth. 

Spy, sneak, skunk, cuckold, itchy old toad, 
frozen snake, hoary headed filcher and man of 
straw—these would come into the second money 
at $200 a word. It would be well to penalize by 
separate words, thus putting an automatic throttle on 
phrases such as “shameful, scandalous skulddug- 
gery,” which impressed one jury for several thou- 
sand dollars. 

And so we could go on classifying words and 


phrases on the basis of their intrinsic noxiousness 
without weighing the awards in proportion to the 





wealth of the libeler or the social class of the claim 
ant. 

Surely such a system would save much tim: 
and money. An editor would know just what eac! 
word would cost him. He could take a f 
election night and call the opposition candida 
mayor a small or big vermin. And just befor 
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the radical weekly went out of business, we woul 
find the leading banker called a shiny old eel. 

This pigeon-hole scheme would save the com 
munity many a heartache and untold dollars. Al 
the words and phrases just referred to have been 
the basis of protracted law suits terminating in 
maze of conflicting valuations. 

Some years ago one Watkins said of a com 
petitor “Slippery Sam, your name is pants.” Where 
upon the forces of law were aroused. Watkins and 
Sam each retained counsel. These attorneys, not 
fully trained to represent their clients properly in 
this complicated field of law, each retained asso 
ciate and trial counsel. Reams of clean foolscap 
were consumed in complaints and answers and de 
murrers. Motions on the pleadings, demands for 
bill of particulars, examinations before trial and 
the rest of the rigamarole, that makes for a decent 
life for members of the bar, consumed the time 
of judges and lawyers. The day in court ar 
rived. Each side called many witnesses. Proof 
was taken that Watkins said those exact words 
witnesses testified to malice, others to provocation 
Sam testified to his great injury. Watkins offered 
to explain the meaning of his euphemism. A judge 
at five hundred dollars a week and twelve jurors 
at two dollars a day and about a dozen court at- 
tendants—all adults and sane—spent about a week 
of their lives on this great social problem 

After much deliberation the jury brought in its 
verdict—two hundred and fifty dollars for Sam 
Score: Watkins loser by three thousand two hun 
dred and fifty dollars, which included his counsel 
fees but counted nothing for time lost. Sam out 
two thousand seven hundred and fifty dollars in 
cluding counsel fees and nothing counted for time 
lost; the State out about two thousand doll: 
judicial expense. 

Under our proposed system most of this money 
would be saved, and the time of all the witnesses 


irs for 


and jurors could be redirected to normal and more 
worthy channels. 
Libelee Sam would go up to a wicket window 


in the town hall. The windows would be arranged 


aphabetically. He would look for the letter S. Not 
because his name is Sam, but because the libel was 
slippery The index clerk would look uy 
and find 

Slippery Reve eee sein. 

“Leave your papers here, we will notify Wat 
kins. Only one question: Did he print it? We 
find the word slippery already classified. Now, my 
dear man, you had better go to the P window. You 
may get something for the word pants, although 
it’s a new one on me. Take this card along so that 
the P clerk does not also have to check up proof of 
utterance.” 

Sam goes to the P’s and finds that pants was 1 
used. It hasn't been certified. The clerk tells h 
“The nearest we find is that in the pre-scientific days, 
the old law courts once disapproved the words “sill 


old petticoat” as applied both to men and women 
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re is no way of telling whether the libel was in the 
1 old or sil r petticoat. But if you are willing 
‘ept $22.00 for pants, we will pass the claim. If 
deposit your entrance fee of $50.00, and we will 
uu under pants for the next few weeks, and see 
uny other people in the city want that word 
ted. O you understand that the judge 





he word in its proper category without any bear- 











n a pat rge. It’s only a question of 
ge, whicl fessors at the college look into. 
have ne started one of these Connotation 
it may be rth your while to try it. You may 
out and get put in the class of pauper, petti- 
r, or pestil er. I know a man who got a 
isand dollars b for his fifty dollars on scab.” 
Sam listet tively while the clerk continues: 
‘By the w r do you prefer to play for a re- 
5 1?) =6You | the rule, 50% discount for re- 
m. Tl) to take that up with Watkins if you 
: his off mind we can’t guarantee that 
etraction given as much space as the original 
a neds bonte.* 
Ni I'll just take my money.” 
Sam either 1 1 chance or doesn’t. No mat- 
’s ahead. Every one is the 
the loos ib talk that flows 
rint lly curtailed 
ex le s the clerk 
\ kind nan appears The New York 
rald T) da front page story about me 
o Secretar f the Treasury Mills to the 
t that I ar rant and deceptive.” 
VT] e? 7 
“Fra Roosevelt.” : 
“Oh, you ran for President at that time, didn’t 
Well, e out of luck. No awards against 
lills or the yo ‘re in politics or hope to be. 
lon’t 4 er the statute that made all 
e-hold skinned as a matter of law?” 
“Oh yes, I ill. We decided, didn’t we, that 
publ 't be nursegirled? It must learn 
weigh slandet nd libels and discount most of 
” Mi elt starts to withdraw. 
ry) : ‘Don’t forget, you can also 
| \ Mills. I guess you can think up 
ir ( We are not allowed to make sug- 
The lit resses. No writers, publishers, 
. rs re; they have long learned that 
7 ey have 1 m; they have only the right to de- 
e pl licti 
\ rm itomobiles advances in 
t he etitor has advertised that his 
more tl twenty miles an 
ur, s : 1 lasts only about a year. 
“T s the clerk. “No claims on mer- 
lise consumers ever learn about the 
e ( except out of the heat of contro- 
ersv among the producers or the retailers?” 
So it wv ld go. Consumers, voters, readers 
the art of appraisal. People 
uld rely their own judgment Faith in one’s 
} ld become re important than 
e danht timates made bv the mob. 
Some Samples of Today 
But under our present régime of pseudo-scien- 
| s | sounding formulas ot dam- 





yman was charged with being in 





given substantial publicity and that all were di- 





a hotel with a man not her husband. The jury 
found that malice was evident. Award twenty-five 
thousand dollars. 

A newspaper printed that “M, a white man 
who some time ago was suspected of burning his 
own store for insurance, started the fire that burnt 
down the entire village last night.” No malice. 
Award twenty thousand dollars. 

Think of it, five thousand dollars more for a 
charge jeopardizing the peace of one household 
than for one alleging the wiping out of an entire 
community! 

Another newspaper published a series of stories 
charging a New York magistrate with flagrant mis- 
conduct, characterizing him as “bullying,” “hec- 
toring” and “unfit.” The jury found the charges 
untrue and held that the libel—formulated without 
malice and in the aid of public reform—must be 
paid for to the tune of forty thousand dollars. This 
a higher court cut down to twenty-five thousand 
dollars, no doubt trying to bring adultery and 
judicial misconduct into some kind of alignment. 

In another case a newspaper stepped beyond 
the pale of mere pleasantries. It sensationalized 
about a gentleman who obtained insurance on the 
lives of decrepit and aged persons, hastened their 
death, and collected large sums of money on the 
policies. The story went on to show how thirty of 
his insured had died of disease, twelve from poison, 
and fifteen others were then in mortal danger. The 
jury found that the tale was entirely untrue. The 
libelled person sued for thirty-six thousand dollars. 
No one can ever explain just how he seized that 
sum out of the air. Possibly three thousand dollars 
for each alleged poisonee. The jury thought this 
too much, and the entirely innocent Mr. X, charged 
with as revolting a crime as man could invent, 
walked out of the court with the amount of money 
that his wife would have received for a fortuitous 
remark about her sexual infidelity. 

A woman, a drug addict, was arrested for steal- 
ing. During the arraignment a policeman noticed 
the name of Cody and asked whether she was re- 
lated to Buffalo Bill. She said yes, and upon being 
further questioned admitted that she was the 
woman who used to do all the shooting in the show 
and that she had taken to drugs. The newspapers 
elaborated on this story. They wrote: “Annie 
Oakley, daughter-in-law of Buffalo Bill, lies in a 
cell at Harrison Street Station, sentenced for steal- 
ing the trousers of a negro in order to get money 
with which to buy cocaine.” The news-item con- 
tained a sketch of Annie’s life, emphasizing her 
popularity, her desire for drugs and her consequent 
downfall. 

Within a short time after the article appeared, 
more than fifty newspapers faced suits for libel. 
In all but two of the cases Annie Oakley was suc- 
cessful, winning the suits and damages ranging 
from five hundred dollars to as high as twenty- 
seven thousand five hundred dollars, the last being 
against the main offender which had run follow-up 
stories, thereby adding insult to injury. 

And that’s how the expression “pulling an 
Annie Oakley” originated. 


Try Your Own Hand 


Let us assume that the following libels were 
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rected against equally respectable persons. Let us 
further assume that in every case the lawyers on 
both sides were equally artful and cute in their 
techniques before jurors. What sums would you 
grant if you were the entire jury? As you read 
the list try to evaluate the injury. 

I—You are a slacker—if said during the war. 

I1I—You are a slacker—if said after the war. 

I11I—You have been divorced. 

IV—The horse you were trying to sell was 21 
years old. You said it was only 20 years old. 

V—You have a police record. 

VI—You have led an eventful life. 

(a) Applied to a woman—married. 
(b) Applied to a woman—unmarried. 
(c) Applied to a man. 
‘II—You carry on rocky conversations with un- 
protected women. 

VIII—You are a pacifist. 

IX—You are a communist. 

X—You are an Irish bulthead. 

XI—You started suits in order to get one-half of 
the fines. 

XII—You are an Englishman of more or less 
indifferent repute. 

XIII—Y ou are a little insignificant puppy. 

XIV—You are a crank. 

XV—You are the latest prominent assassin (pub- 
lished by mistake, confusing you with Harry Thaw). 

XVI—You are of unsound mind (a single letter 
sent to only one person, but resulting in the loss of a 
job). 

In the following list you will find the amounts 
paid as damages for such libels: 

I—Five thousand dollars. 

II—Seven hundred and fifty dollars. 

III—Eight hundred dollars. 

I1V—Five hundred dollars. 

V—Five hundred to twenty thousand dollars. 

VI—Two hundred dollars. 

VII—Four hundred dollars 

VIII—Two thousand to seventeen thousand 
five hundred dollars. 

IX—Zero up to two hundred and fifty dollars. 

X—Three hundred and fifty dol!lars. 

XI—Ten thousand dollars. 

XII—Two hundred dollars. 

XII1I—Three thousand dollars 

X1V—One thousand dollars. 

X V—Sixteen thousand dollars 

X VI—Three thousand dollars 

If you find discrepancies between your own 
appraisal of these insults and the values established 
by the courts, it is not surprising. The jurors them 
selves probably disagreed and reached the final fig- 
ures only by compromise. But added to all of the 
perplexities which you experienced in estimating 
your own awards, you must appreciate that in the 
actual trials many additional complicating factors 
appeared. 

It is difficult enough at times to put a pecuniary 
value on something objective, tangible, concrete, of 
current, practical use. It is next to impossible to 
measure the worth of something as elusive, as un- 
substantial, as subjective as your neighbor's repu 
tation. 

By and of the Dead 

Except for two states of the Union, there still 

exists one entirely safe way of perpetrating a libel. 








The pleasure is anticipatory, the effect nev 
known. When you draw your last will and test 
ment, you can insert exactly what you think 
your relatives and competitors in trade. A delight 
ful Englishman established the pattern. When h 
will was opened in front of his expectant nieces an 
nephews, they really became acquainted with tl 
old gent for the first time. 

“To my nieces and nephews, not a red farthing. They ha 
been spongers and ingrates all their lives. They are incomp 
tent and deceitful. 

“To Annie K., I leave two thousand pounds, for she is 
fact my illegitimate daughter. 

“To Marie F., I leave my estate in Kent, in gratitude fo 
the many years she lived with me clandestinely as my mistress 

And so it went on for pages and pages 

The beneficiaries were in a quandary. If the 
claimed their inheritances, they admitted the libels 
If they renounced, people would say that they did 
so because they were afraid publicly to acknow! 
edge the truth. 

An amendment to this device commends itself 
for the more bitter and whimsical. After writin 
such a will, a codicil may be prepared revoking all 
the libelous bequests. The estate would not be out 
a cent, and the joy of the libels remain intact. 

In some jurisdictions the executors are left in 
a dilemma. If they file such a will, they subject 
themselves or the estate to lawsuits for the utter 
ance of a libel. If they don’t, they are unfaithful 
to their trust as executors and subject tl 
to civil and criminal charges for failing to probate 
a will in their possession. 

A dead man, then, may by the device of a libel 
ous will resurrect himself to hurl scandal at thos« 
he hated during his life. And by the same token 
he himself, although long departed, may become 
the object of obloquy. 

A tombstone carver in the South was unable to 
collect his bill for one of his works of art. He 
removed the stone from the grave and chise'led out 
the name of the deceased. The family of the testa 
tor was outraged. The court held that this was an 
insult to the deceased and would reflect on the 
family. The stone was ordered replaced 

Oliver Goldsmith in his History of Animated 
Nature recounts that one McLauren, distinguished 
mathematician, was given to prodigious yawning, 


1emselves 


so that sometimes he could not proceed with his 
lectures. McLauren’s son objected to this, and by 
means of threats prevailed upon the publisher of the 
book, though both McLauren and Goldsmith were 
dead, to expunge the statement. The renowned Dr 
Johnson objected. 

His statement summarizes the law even today 
in most jurisdictions. “It is of much more conse- 
quence that truth should be told than that indi 
viduals should be made uneasy. The uneasiness 
that a man feels on having his ancestor calumniated 
is too nice.” 

You may now defame the dead with complete 
immunity from civil suit. The only charge they 
can bring against you is criminal libel 


Incompetents 


They may libel your father or mother, the pain 
may be greater than if the attack were made di 
rectly on you; but the courts with unconscious pre 
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in wis e divorced children from their 

ts in the fi el 
Ss man y jurisdictions. The 
ry is that 1 r years they may engage in 
é ~ 1y hurt their mercantile 
ess he cl ibor laws have cut down these 
sin ma ut even where children are 
e t , no court has endeavored 
sh ed valu ased on expectancy 
Obviou t could be argued that a child, 





by libs fers a more serious injury than 


$ ty-five. The latter’s reputation, 

er | ully nurtured, has a possible 

pectancy ly three or four years. A minor 
Lve r for many decades. 

\lthough | may not sue and recover for 


parent, a husband may re- 
er in certal! es for the hurt one does to his 


s rey \t times the male spouse is per- 
ted to rec pecial damages in excess of the 
unt allowed the wife. All of this harks back to 


ried woman was, by reason of 





irriag ed an incompetent. It will pass 
he freeit f woman into a complete adult 
in the « of the law. 
On st isions the judges were con- 
ted with t roblem of whether a lunatic may 
Can a have a reputation? If so, can it 
naged best authorities on law suits of 
d fools and madmen are tacitly 
epted out law lo be consistent, the ex- 
tion | le flow both ways. A mad- 
in is puni only by his madness. No judg- 
t may | ied against an insane person 
slande rule is not so simple to apply. 
When is a1 man mad? What if he utters a 
ndet e of his departure over the brink? 
purpose el laws, we are told, is non-puni- 
ve and m«¢ retributive. Why should a rich 
inatic be al to keep his gold if he destroys a 
utation: 
Drunk s of urse no defense as a mat- 
f law. a 1 in the wet districts of America 
rds_ spok hile in liquor are viewed with 
The Lonely and the Lowly 
4 \ hert itting with his fishing pole and his 
ie nward cont plations, is in an ideal position. He 
Ly pract hand at slander and libel. Money 
idements nst him are valueless. At the same 
e | from libs Having withdrawn 
m the fe of the rest of us, he cares not 
t peopl or write about him. With justice 
he is reje the courts except on one cause of 
on published that he is not a real 
rmit, the ilnerable spot has been pricked and 
standing in court becomes legitimate. 
he greatest anomaly under our present sys- 
m is the r man. Reputation seems to bear a 


wealth \ mechanic earning a 


eagre s matter how exemplary his life, 
presumed tft have less delicacy of feeling than a 
illionaire To call him a miserable scab or an 
penitent bird or even a pauper would not bring 
tenth of um that a wealthy banker could 
mand salar nechanic may be more 
sit r to such accusations. If, 








as it is said, the murder of a reputation can hurt as 
much as the murder of life, by what reasoning do 
we continue to depreciate the feeling of the poor 
and the lowly? 

As a compensation, however, the poor man has 
far greater latitude in defamation than a rich man. 
A civil suit against him is pointless, for if a judg- 
ment is obtained it is uncollectible. In that way 
the poor inherit the earth. 

These problems that concern the status of the 
defamer and the defamed call for thorough reap- 
praisals. A hardy workman, insensitive to pain, 
contemplative about life, essentially gay in spirit, 
loses one hand at a paper making machine. The 
law says that he shall receive twenty-one dollars 
a week. It makes no difference that the machine 
belonged to a rich corporation. The carelessness 
of the operator does not add or detract a penny 
from the award. 

In an adjacent factory another man also runs 
his hand into the jaws of a machine. He too has 
a disastrous amputation. He comes up for his 
award. Do we listen to him when he urges that 
his pain was greater than that of the other man? 
Do we pay him less just because his employer is 
poor? Do we increase his award because his em- 
ployer was grossly neg'igent? He never got any 
happiness in life except out of bowling and base- 
ball, sports now sacrificed with the loss of his hand 
The contemplative workman was a reader: emo 
tionally he wasn’t hurt nearly so much. 

We have learned that to listen to such plausible 
arguments merely invites insuperable inequalities. 
Twenty-one dollars a week is the award. Injustices 
increase as inept man tries to equalize on the basis 
of subjective factors. Too much depends upon 
whether the judges are baseball fans or library 
hounds. 

To transmute reputations into gold is beyond 
the capacity of man. We must first find a new 
Philosopher’s Stone. 





THE COURT HOUSE* 
By Hon. Wenpetr F. STAFFORD 


This is that theater the Muse loves best; 

All dramas ever dreamed are acted here, 

The roles are done in earnest, none in jest; 
Villain and dupe and hero, all appear. 

Here falsehood skulks behind an honest mask, 
Here witless truth lets fall a saving word, 

While the blind goddess tends her patient task ; 
And in the hush, the shears of fate are heard. 
Here the slow-shod avengers keep their date; 
Here innocence unfolds her snow-white bloom ; 
From here the untrapped swindle walks elate, 
And stolid murder goes to meet his doom. 

© stage more stark than ever Shakespeare knew, 
What peacock playhouse will contend with you? 


(*The above sonnet was recited by former Chief Justice Stafford 
of the Supreme Court of the District of Columbia at the Phi 
Delta Phi dinner during the recent convention of the American 
Bar Association. It is taken from “The Brief,” organ of that 
fraternity, in a recent issue of which it was published.) 
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Federal Legislation, Continued 


By CHARLES F 


300Ts, JOHN O’Brien, ALLAN H. PERLEY 


AND EUGENE J. ACKERSON 
Office of Legislative Counsel, United States Congress 


HE movement for reduction of expenditures in 
i operation of the Federal Government found 

expression during the last session of Congress 
not only in smaller appropriations carried in the 
regular appropriation Acts but also in a far-reaching 
program called the “Economy Act.” This legisla- 
tion is contained in Part II of the Legislative Appro- 
priation Act for the fiscal year 1933 (Public 212). 

During the fiscal year 1933, the compensation 
of all Federal officers and employees whose annual 
compensation is in excess of $1,000 and less than 
$10,000 is reduced by 8 1/3 per centum by the so- 
called “furlough” and “pay-cut.” Per diem em- 
ployees are to work not more than five days in one 
week and employees whose compensation is on an 
annual basis are to be furloughed without pay for 
the equivalent of one calendar month in the year. 
Those who are exempted from the provisions of the 
furlough (mainly persons in the legislative branch 
of the Government, judges, and those whose posi- 
tions must be continuously filled and for whom 
substitutes can not be provided) are subjected to 
a pay cut of 81/3 per centum if the compensation is 
in excess of $1,000 but less than $10,000 per annum. 
Greater reductions are provided in the case of those 
receiving higher salaries. Retired pay of commis 
sioned personnel of the military and naval forces 
and of judges is correspondingly reduced. A gen- 
eral exception exempts officers whose compensation 
may not under the Constitution be diminished but 
provision is made by which an amount equal to the 
reduction which would be applicable may be turned 
back to the Treasury by the officer. Corporations 
the majority of the stock of which is owned by the 
United States are to apply the furlough and pay- 
cut to their employees. (Title I.) 

Automatic increases in compensation are pro 
hibited and administrative promotions are suspended 
during the fiscal year 1933, and vacancies may not 
be filled in the executive departments except in es- 
sential positions and then only with the approval of 
the President. (Secs. 201, 202 and 203.) 

Travel and subsistence allowances and over- 
time compensation are reduced (Secs. 206-211). Re- 
tired commissioned officers of the military and naval 
forces may not receive from a Federal position and 
from their retired pay a total of more than $3,000 
per annum unless they were retired for combat dis- 
ability (Sec. 212). Whenever personnel reductions 
are to occur, married persons employed in the class 
to be reduced are to be discharged first if the other 
spouse also is employed by the United States or the 
District of Columbia, and preference is given in 
appointments to the civil service to persons whose 
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spouses are not in the Federal employ (Sec. 213 
During the fiscal year 1933 annual leave with pa 
is prohibited and thereafter such leave is reduced 
to 15 days (Secs. 103 and 215). 

The printing bill for the fiscal year 1933 is cut 
to $8,000,000 and the paper bill to $400,000. Th 


Director of the Budget is given power to distribute 


the funds for printing and paper among the various 
departments and establishments as the needs of the 
service require. (Sec. 302.) 

Appropriations for construction of public build 
ings are reduced by 10 per centum; leases of build 
ings must be made for a money consideration only, 


rent paid by the Government is not to exceed 15 per 


centum of the value of the building, and not more 
than 25 per centum of the amount of the first year’s 
rent may be spent for alteration or repair of rented 
premises. (Secs. 320-322.) 

The fees of jurors and witnesses are reduced 
during the fiscal year 1933. (Sec. 323.) 

A general provision authorizes, during the fiscal 
year 1933, the transfer, with the approval of the 
Director of the Budget (or the President in the case 
of the War or Navy Department), of not to exceed 
12 per centum of one appropriation for a department 
or establishment to another appropriation for the 
same department or establishment, but the appro 
priation to which the transfer is made may not be 
increased by more than 15 per centum all trans 
fers. (Sec. 317.) 

A general provision subjects the expenditure of 
money, whether under Acts passed before or after 
the Economy Act, to its provisions. (Sec. 803.) 

The President is given general authority to 
effect, by Executive order, reorganizations in the 
Executive branch in order to group its executive 
and administrative agencies according to mafor pur- 
pose ; to reduce the number of such agencies by con- 
solidating those having similar functions; to elim- 
inate overlapping and duplication of effort; and to 
segregate regulatory agencies and functions from 
those of an administrative and executive character 
This authority of the President is, however, subject 
to limitations. Any such Executive order must be 
transmitted to Congress and is not to become ef- 
fective until 60 days after transmission unless ap- 
proved before that time by concurrent resolution of 
Congress; and any such Executive order disap- 
proved in whole or in part by either branch of Con- 
gress within the 60-day period is to be null and void 
to the extent of such disapproval. In order to expe- 
dite the reorganization program, the President is 
authorized and requested to proceed, without re- 


gard to the provisions above referred to, with “set- 
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try) as residence for the purposes of the naturaliza- 
tion laws (Sec. 3). (In McDonald v. United States,’ 
it had been held that an alien lawfully admitted to 
the United States, who had established, and, since 
his admission, had maintained, a residence in the 
United States, but who served continuously as 
master of a vessel of British registry belonging to 
a New Jersey corporation, could not count any part 
of such period as residence for naturalization pur- 
poses). A new certificate of citizenship may now 
be issued to a naturalized citizen whose name has, 
subsequent to naturalization, been changed by order 
of a court or by marriage (Sec. 4 (a)). Under the 
new law certificates of arrival will no longer be re- 
quired (1) in the case of citizens who are applicants 
for certificates of citizenship based on their having 
derived citizenship through other petitioners or by 
marriage (Sec. 5), or (2) in any naturalization pro- 
ceeding, in the case of applicants who entered the 
United States on or before June 29, 1906, the date 
of our present general naturalization law (Sec. 6). 
Under the Act of March 4, 1929, an alien once de- 
ported was forever barred and excluded from re- 
turning, and entry thereafter was made a felony. 
The new law permits relaxation of this rule if the 
Secretary of Labor grants permission for the alien 
to reapply for admissoin to the United States; but 
no return is possible after one year after deporta- 
tion nor may an alien not otherwise admissible take 
advantage of the provision (Sec. 7). 

Several new provisions designed to relieve the 
inhabitants of our Territories and insular posses- 
sions from the rigid application of the immigration 
and naturalization laws were enacted. Public No. 
198 grants non-quota status to natives of the Virgin 
Islands now residing in foreign countries, and re- 
lieves such aliens from a number of the general re- 
quirements of the immigration laws. The Act also 
confers citizenship upon natives of the Virgin 
Islands who on the date of its enactment reside in 
the continental United States, the Canal Zone, or 
any insular possession or Territory of the United 
States, who are not citizens or subjects of any for- 
eign country, regardless of their place of residence 
on January 17, 1917. Residence in the United 
States or the Virgin Islands on the latter date had 
been the test under the Act of February 25, 1927, 
conferring United States citizenship upon certain 
inhabitants of the Virgin Islands. The two pro- 
visions last noted it is hoped will eliminate some of 
the confusion remaining after the enactment of the 
1927 Act, and clarify the citizenship status of na- 
tives of the Virgin Islands, many of whom are aliens 
and, even now, are unaware that they occupy that 
status. Public No. 248 extends the benefit of the 
women’s special naturalization provisions to cer- 
tain women born in Hawaii prior to June 14, 1900, 
the date upon which the United States formally ac- 
quired jurisdiction over Hawaii. Under the present 
law, while women who were citizens of the United 
States at birth may be naturalized by the short 
method under the Act of March 3, 1931, regardless 
of their race, a small number of Hawaiian-born 
women of the Mongolian race, who lost United 
States citizenship by marriage are not able to take 
advantage of that Act, since they were born in the 
former kingdom or the succeeding Republic of 


1 (1929), 279 U. S. 12. 
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Hawaii and hence were not citizens of the United 
States at birth. This despite the fact that their 
former sovereignty has ceased to exist with the 
transfer of allegiance to this country. 

Public No. 61 makes instrumental musicians 
definitely subject to the contract labor law except 
for individuals of distinguished merit and ability 
as instrumental musicians or as members of a musi- 
cal organization of distinguished merit, and unless 
the professional engagements within the United 
States of the individual or organization, as the case 
may be, are of a character requiring superior talent. 

Public No. 234 amends section 15 of the Immi- 
gration Act of 1924 (1) by including the attendants, 
servants and employees of Government officials 
within the classes of non-immigrants who are ad 
mitted upon the condition that at the expiration of 
the time for which they are admitted or upon failure 
to maintain the status under which admitted they 
will depart from the United States; and (2) by per- 
mitting the requirement of bond in the case of 
non-quota students. 

Public No. 266 amends the provision of the 
Immigration Act of 1924 granting non-immigrant 
status to so-called “treaty aliens” in three particu- 
lars: First, it is definitely stated that the entry 
must be solely to carry on trade “between the 
United States and the foreign state of which he is 
a national,” and not for the purpose of engaging 
in purely local trade; second, the words “present 
existing,” as applying to the treaty under which the 
privilege must be claimed, are omitted, thus extend- 
ing the privilege to aliens coming within the pro- 
visions of treaties of commerce and navigation con- 
cluded subsequent to the passage of the Immigra- 
tion Act of 1924; and third, there is added to the 
aliens specifically entitled to admission under this 
classification the wife of the alien merchant and his 
unmarried children under 21 years of age, if ac- 
companying or following to join him. Since the 
provision referred to has been interpreted to permit 
the entry of the wives and minor children of treaty 
aliens,’? the specific inclusion of the wives and minor 
children was apparently designed to exclude wives 
by proxy or picture marriages, and children by 
adoption, specifically excepted from the definitions 
of “wife” and “child,” respectively, found in section 
28 of the 1924 Act.* Thus, what is on its face a 
broadening of the provision becomes a restriction 
by virtue of limitations in the statutory definitions 
of the classes included. 

Public No. 27” gives non-quota status to hus- 
bands of American citizens by marriage occurring 
prior to July 1, 1932. The prior law was limited to 
husbands of American citizens by marriage which 
occurred prior to June 1, 1928. 

Public 189 makes the transportation in inter- 
state or foreign commerce of any person kidnaped 
and held for ransom or reward a felony punishable 
by imprisonment for such term of years as the court, 
in its discretion, shall determine. A conspiracy to 
violate the Act is made punishable in like manner. 
The Judiciary Committee of the Senate in its report 
on the bill recommended its passage in order to aid 
the States in coping with the increasing number of 
kidnaping offenses and with the handicaps in the 


2 Cheung Sum Shee v. Nagle 1925 68 | S. 336 


8. House Report No. 341; 72nd Congress, first session 


detection, arrest, and conviction of offenders a 
from the existence of State boundaries 

Public 274, on which hearings had been he 
vefore the Lindbergh kidnaping case, was spurt 
on its way to become law by that crime. It provid 
heavy maximum penalities of fine and impris 
ment for any person who knowingly sends throu 
the United States mails any communication <¢ 
taining any threat (1) to injure the person, | 
erty, or reputation of any person OI! the reputat 
of a deceased person, or (2) to kidnap any pers 
or (3) to accuse any person of a crime, or con 
ing any demand for ransom or reward for the 
lease of any kidnaped person. It further provid 


for the punishment of any person who, with inte 
to extort money from any person, uses the mails 
any foreign country for the transmission of 


communication of the nature above described, 


dressed to any person in the United States, an 
thus secures the delivery thereof through the for 
e'gn and United States mails. Existing provisio1 
of the Criminal Code* relating to the use 


mails in schemes to defraud had been held not 
include schemes to extract money by threats 
murder or bodily harm.° 

Public 209 provides for the use of one or tw 
alternate jurors in the trial of indicted offende: 


ip C 


in the courts of the United States when the jr 
of the trial court believes that the trial is likel 
be protracted. If, before final submission of th 
case, a juror dies or becomes so ill as to be unablk 
to perform his duty, the court may substitute on 
of the alternate jurors. This practice 
adopted by twelve States. The report ol the Jud 
ciary Committee of the House indicates that th 
Act follows almost literally the California statute 
which was held not repugnant to the section 
of the State constitution providing that the right 
of trial by jury should remain inviolate.* Trial by 
jury under the provisions of the United States Con 
stitution means a trial by jury as understood and 
applied at common law.’ Since the jury which ren 
ders a verdict under the alternate juror system 1s 
composed of twelve jurors who have sat all through 
the trial, no constitutional objection appears ten- 
able. 

Public 210 clarifies uncertainty and 
uniformity as to date of commencement of sen 
tences of imprisonment, and prevents juggling of 
sentences to obtain benefits of the parole laws, by 
fixing the commencement of sentences of imprison 


( 


y 


has been 


secures 


ment at the date on which the offender is received 
at the penal institution for service of the sentence 
or the date he is received at the place of detention 


‘ 


to which he is committed to await transportation 
to the institution where the sentence is to be served 
Prisoners sentenced after the date of the Act, w 
are released on parole, shall not be allowed any 
deduction for good conduct from the maximum 
term of their sentences, and prisoners upon re 
lease after service of their sentences with deduc 
tion for good conduct shall be treated as if released 
on parole until the expiration of the maximum sen 
tence imposed. 

Public 169 authorizes United States 
torneys in charge of the prosecution 


district at 


in offender 


4 u. S. ¢ title 18, Secs. 338 and 339 


5. Fasulo v. United States (1926), 272 U. S. 62 
6 People v. Peete (1921), 54 Cal. App. 33 2 
7 Patton v. United States (1930), 281 | S. 27 
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offense punish- 
ites or the District 


eo such prosecution, and to 

State authorities at the 
ted States any such offender 
ore Such surrender must be 


by the Department of Justice 

nmitted a criminal offense 
the laws of the State, and 
into custody, and that 
he United States 


nterests of 1 


and the person involved to surrender him to the 
authorities in the State. The consent of the of- 
fender, or a demand by the State authorities upon 
the United States district attorney similar to that 
required in the extradition of fugitives from jus- 
tice® is also required before such person can be con- 
veyed from one State to another. The Act will af- 
fect about 2,000 juvenile offenders annually, a large 
part of whom are violators of the National Motor 
Vehicle Theft Act. 


s U. S. C., title 18, Sec. 662. 


CURRENT LEGAL LITERATURE 


Devoted to Recent Books in Law and Neighboring Fields and to Brief 
tion of Interesting and Significant Contributions Appearing in 


the Current Legal Periodicals 


Among’ Recent 


REGULATION: A STUDY 
YS AND MEANS OF WRIT- 
by Ernst Freund. 1932. New 
alth Fund, Pp. viii, 458.—“There 
cainst it.” Thus does the vexed, 


enraged or the outraged citizen 
red, questions neither the hows, 
And this is the foun- 


rores 
yblems which Professor Freund 
ok that appeared shortly before 
lamented death. 


the comprehensiveness, the 
nificance of “Legislative Regula- 
understand Professor 
of approach. A thorough, syste- 
a comprehensive subject, a trea- 

re than merely legalistic, being eco- 
psychological in its implications— 
bution which Freund makes by this 


reciate and 


again stamps him as a pioneer. 
ided into five parts. The first 
slation as a Form of Law.” Here- 


listinguished from other types of 
pointed out. Starting with the 
| written and unwritten 
proaches what he terms “Govern- 
1 “Law-legislation” and then 
t yeneral and special 
second portion of the book deals 
from a legal point of view. The 
not whether it is advisable to have 
ritten regulation” but rather, “will 
gulation be enforceable legally?” 
hapter headings are concerned with 
Forms,” “Policies and Standards,” 
s on Legislative Powers as a Legis- 
The third part, “Phraseology and 
xplanatory. It illustrates the limi- 
nbolism to achieve desired ends, 


etween 


c 
_ 


Books 


and, above all, is essentially practical. The last 
two parts, called respectively “The Technique of 
Penal Regulation” and “The Technique of Civil 
Regulation,” show how and why various types of 
regulation may be made workable and effective. 

“The declaratory rule is in the nature of a rule 
of decision.” “The regulative rule is the expres- 
sion of government, in the nature of a rule of con- 
duct.” It is the latter aspect with which the writer 
deals. The amplification of the subject makes the 
book much more than a draitsman’s manual—makes 
it a revelation and a guide to the thinking lawyer 
and layman. 

From a technician’s point of view, the book 
is thorough and valuable. Freund’s knowledge of 
the laws of many countries not only serves to illus- 
trate his contentions, but in many cases underlies 
his analysis. His use of many illustrations and 
source material generally, although the quantity of 
this is illogically deprecated by the author in his 
preface, will be found to be clarifying and valuable. 
Besides footnotes, use has been made of text-notes, 
sometimes explanatory, more often ramifying the 
preceding textual matter. 

One of the outstanding chapters is that on 
written and unwritten law. The value of this chap- 
ter lies in the light it throws on a differentiation 
usually taken for granted but frequently not ap- 
preciated. 

From the strictly legislative point of view and 
from that of the draftsman, Part III concerning 
“Phraseology and Terms” is most valuable. The 
first part of this deals with “The Language of Legis- 
lation” and in it is shown the difference between 
legislative and political language, legislative and 
judicial language, and finally legislative style. In 
the latter chapter, Professor Freund offers a num- 
ber of valuable hints, a compilation of several au- 
thorities from publications many of which are out 
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of print, under the heading “Canons of Style.” This 

note has been printed in the Report of the American 

Bar Association, but it is here made more accessible. 
The next section, 55, on the choice of phrasing and 
terms, is a revelation of technique in the interpreta- 
tion as well as in the drafting of laws. 

The last grouping in this part of the book is 
most practical: it deals with actual terminology ; 
the advantages and disadvantages of indefinite 
terms in various branches of regulation; it differen- 
tiates and discusses actual terms often used and mis- 
used. For example, in section 58, Professor Freund 
shows that “an official power granted in indefinite 
terms means a discretionary power.” The effect 
of various words and phrases is carefully shown. 
Adulteration, restraint of trade, indecency have a 
more or less settled context, for example, while ex- 
ploitation, manipulation and delinquency, to men- 
tion a few, have an uncertain statutory status. 

Practical from another aspect are the last two 
parts of the book, the “Technique of Penal Regula- 
tion” and the “Technique of Civil Regulation.” De- 
tailed as the elucidation may appear, its value lies 
not so much in the actual data given but that it 
illustrates the definite need for an understanding 
of the subject and consequent legislative action. 

The “Technique of Penal Regulation” is sub- 
divided into publicity and checking provisions, pro- 
visions concerning licenses and orders, and finally 
those concerning enforcement. Under the head of 
publicity and checking provisions, have been dis- 
cussed in detail such subjects, among others, as des- 
ignations, marks and signs, private records, and pro- 
visions requiring registration. Chapter XI deals 
with enforcement provisions, and in connection with 
this it is interesting to quote the author (section 
84): “Enforcement clauses form a constant feature 
in the diversity of regulative legislation and it is 
therefore surprising how little thought has been 
given to them either as to general principle or as 
to detail.” 

Under the title “The Technique of Civil Regu- 
lation” are discussed, in Chapter XII, “Prerequi- 
sites to the Validity of Acts,” in Chapter XIII, the 
problem of defect and error in the application of 
civil regulations, and in Chapter XIV the provi- 
sions regulating the application and effect of stat- 
utes. This is to a great extent in the draftsman’s 
field, but lawyers obtain aid and guidance there- 
from. 

“Policies and Standards” is the title of a chap- 
ter in which are discussed two important subjects. 
The first is called “Selection and Exemption.” In 
this is shown the care which is required to “avoid 
undue favor on the one hand and unnecessary bur- 
den on the other.” A list of considerations to serve 
as a guide in legislative selection and exemption is 
given and discussed. The second, called “The Ques- 
tion of Freedom from Regulation,” shows under- 
lying historical and economic development before 
the author again attacks the problem from the legis- 
lative standpoint. 

Another minor section, but important to the 
draftsman and legislator, is upon _ severability 
clauses (Section 40). Legislative practice has been 
to include the so-called severalility clause as a de- 
sirable solution to the problems of partial uncon- 
stitutionality, and, having grown accustomed to 
such inclusion, it is somewhat of a surprise to find 





that the writer considers this type of phrase 
doubtful value, saying “they illustrate the difficult 
which a legislature finds in meddling with declara 
tory law.” 

A review perhaps should contain a comparis: 
of the reviewed book with others on the same su 
ject. But there are no others which in breadth 
subject and amplitude of detail can be compar 
with “Legislative Regulation.” Only one comment 
can be made, the one usually applied to his “Admir 
istrative Powers’—Ernst Freund was a pioneer 
he has pointed out the paths for others to go fur 
ther, but so well has his task been done, that it wi 
take time and another giant intellect to approac! 
his accomplishment, 

The hundreds of lawyers who enjoyed the pri 
ilege of having been of Professor Freund’s lay 
students, and his numerous coworkers and admirers, 
on and off the University of Chicago Law faculty 
may point with justifiable pride to these two books 
as being the product of a real student and scholar, 
whose enthusiasm never waned and whose thor 
oughness is here conclusively demonstrated 


Administrative Powers over Persons and Prop- 
erty: A Comparative Survey. By Ernst Freund. 1928 
Chicago: University of Chicago Press. . 
—The purpose of the survey is to obtain a compre- 
hensive view of the major problems of adminis- 
trative law and to make a comparison of regulative 
legislation which would reveal the extent to which 
statutes operate through powers and the relative 
use of licenses and orders, and of discretionary and 
non-discrvtionary action. A thorough study of this 
book can lead only to the conclusion that it fully 
accomplishes its purpose. 

There is reflected in this work minute study of 
statutes and judicial decisions (state, federal, Brit- 
ish, German and Prussian), elucidating the theory 
of administrative control prevailing in each juris- 
diction, the comparison of statutory formulation of 
analogous provisions, and the consideration of the 
comparative expedients used for effecting the same 
legislative objective. In innumerable instances the 
author considers the possible alternatives which 
present themselves for coping with an administra 
tive problem, and states the consequences attendant 
on each and recommends the most feasible alterna- 
tive. He supplements his conclusion with valuable 
suggestions for the solution of existing defects. The 
theoretical discussion is invariably enriched by ref 
erence to specific statutory enactments embodying 
the precise point under consideration. Because of 
the vast amount of statutory and judicial precedent 
examined and coordinated, the completeness of the 
work both as to detail and territorial scope is im- 
pressive. 

Because of its scholarly analysis of the various 
forms of administrative control, this book should 
be of value to the conscientious legislator or drafts- 
man in assisting him in determining the most feas- 
ible way in which to formulate proposed legislation 
involving administrative powers. Tendencies in 
legislation concerning administrative powers are 
frequently noted, in illustration of which is the fol- 
lowing quotation: “There is a tendency to give to 
administrative findings of fact, where the authority 


Pp. ix, 585. 
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New York: Commerce Clearing House, Inc. Pp. xiii, 
396.—Many people were surprised that the straw vote 
of the students at Columbia University School of Law 
showed a heavy majority for the Socialist candidate 
for the presidency, as contrasted with the Republican 
and Democratic representatives. Mr. Thomas polled 
by far the largest vote. This fact will come as no sur- 
prise to readers of this volume by two of the Columbia 
Law faculty, for the jacket contains the statement be- 
low the title, “A study of the break-up of Private 
Property.” And the last two sentences of the perora- 
tion which closes the last chapter in the book, “The 
New Concept of the Corporation,” read as follows: 
“The future may see the economic organism, now typi- 
fied by the corporation, not only on an equal plane 
with the state, but possibly even superseding it as the 
dominant form of social organisation. The law of 
corporations, accordingly, might well be considered as 
a potential constitutional law for the new economic 
state, while business practice is increasingly assuming 
the aspect of economic statesmanship.” (Italics the 
reviewer's. ) 

Of course, while corporations, like every other 
human institution, have their advantages, it is hard for 
an ordinary mind to grasp the corporation superseding 
the Constitution of the United States. Nor do we be 
lieve that sensible minded persons will agree that in 
the rules of corporation law may be found “a potential 
constitutional law for the new economic state,” what 
ever “the new economic state” may or may not be. 

The early chapters are interesting, and evidently 
represent the research of Dr. Means. In these chapters 
it is endeavored to establish that “ownership of wealth 
without appreciable control and control of wealth 
without appreciable ownership appear to be the logical 
outcome of corporate development.” (p. 69). Much 
evidence is adduced to support this thesis, and the 
charts and tables are interesting and suggestive. This 
portion of the book, which deals with economics and 
sociology, is valuable. 

The legal views set forth by the authors, for which 
doubtless Mr. Berle, of the faculty of law in Columbia 
University, is responsible, are open to grave criticism. 
The authors fail to recognize the amazing adaptability 
manifested by our common law and equity courts in 
meeting the new problems which have been created by 
the development of corporation law. Their highly 
touted theory of “Corporate Powers as Powers in 
Trust” (p. 354), is no new “discovery” as proclaimed 
by the authors, but is simply an adaptation of elemen- 
tary doctrines of law which afford a ready means of 
maintaining a proper relation between the managerial 
group and the stockholders in general. If some courts 
have failed to realize their powers and to apply these 
rules intelligently, the blame lies with the particular 
court, but in general it may be said that our courts 
have shown an intelligent realization of the implied 
obligations of corporate entities and their managers. 

In Chapter V, dealing with “the legal position of 
management,” the failure to refer to the epoch-making 
opinion of Chief Judge (now Mr. Justice) Cardozo, 
handed down early in 1931 (over a year before the 
date of the preface, July 1932), in the case of People 
v. Mancuso, 255 N. Y. 463, 175 N. E. 177, 76 A. L. R. 
514, is amazing. In that case it was definitely stated 
that directors must manifest “good faith and obedience 
to the law and reasonable diligence.” (Italics the re- 
viewer's). Judge Cardozo further said: “The diligent 
director is the one who exhibits in the performance of 
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his trust the same degree of care and prudence that 
men prompted by i 
their own affairs.” 
a man takes along its burdens, responsibilities and 
penalties. A large part of the authors’ discussion would 
have been unnecessary if cases like this had been care- 
fully studied and their rules applied. Certainly it is 
not quite fair to blame courts for insufficiency and 
inadequacy in meeting problems, where their recent 
earnest and vigilant attempts to meet and solve them 
are either overlooked or ignored. A case like the 
Mancuso case travels far beyond the early cases cited 
by the authors, such as Charitable Corporation v. Sut- 
ton, 2 Atk. 400, decided in 1742, because in the Man- 
cuso case it was ruled that liability would be criminal 
as well as civil if, in the event of the insolvency of a 
monied corporation, it appeared that the directors were 
lacking in any one of the three-fold duties owed by 
them, viz: (a) obedience, (b) diligence, (c) loyalty. 

At p. 335 the authors state, “Since powers of con- 
trol and management were created by law, in some 
measure this appeared to legalize the diversion of 
profit into the hands of the controlling group.” Such 
radical statements show the hand either of an amateur 
or a sensationalist. Things are either legal or illegal. 
Law either sanctions them or it does not. The profits 
of a corporation properly may be disbursed only in 
accordance with the terms and conditions set forth in 
the articles of incorporation or charter, which consti- 
tute a contract between the corporate entity and its 
stockholders. Trustees of Dartmouth College  v. 
Woodward, 4 Wheat. (16 U.S.) 518. If corporate 
profits are disbursed in accordance with these pro 
visions, such payment cannot be regarded as a “diver- 
sion.” If the profits, on the other hand, are diverted 
into the hands of the controlling managers, in disre- 
gard of the provisions of the incorporation certificate, 
th‘s act constitutes a conversion or breach of trust, for 
which both the common law and equity afford a com- 
plete remedy to dissenting shareholders. Stone v. Holly 
Hill Fruit Products, Inc. (1932) 56 F (2d) 553; Cen- 
tinental Securities Co. v. Belmont (1912) 206 N. Y 
7,99 N. E. 138; Towers v. African Tug Co. [1904] 1 
Ch. 558. 

Much of this volume is suggestive and provoca- 
tive of thought, but it is marred throughout by its 
sweeping condemnations as well as its general trend, 
emphasized by the bold statement on the flap, that the 
authors are engaged in “A study of the break-up of 
Private Property.” The reviewer wishes Professor 
Berle and Dr. Means a long and happy life, and as- 
sures them that neither they nor their children, nor 
their grandchildren, will see in this country “the break 
up of private property.” 


I. MAuRICE WoRMSER. 
New York 


Fordham University, 


Red Russia, by Theodore Seibert, translated from 
the third German edition by Eden and Cedar Paul. 
1932. New York: The Century Co. Pp. 422.—Here 
is a work ambitious in its scope but trying to cover 
too much ground for a volume of some 400 pages. 
The result is that no one subject is dealt with ade- 
quately. In the introductory two chapters the au- 
thor attempts a psychological sketch of the pre- 
war Russia. Here we learn, among other things, 
that tsarism was doomed because of certain “whis- 
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self interest generally exercise in 
By accepting the office of director, 


perings of the Westerners (Germans)” which t 
the Russians that it was antiquated; that the Ru 
sians were a nomadic people, a “migratory folk 
that among other weaknesses, they exhibited 
“proneness to conspiracy,” et cetera. These s1 
prisingly original deductions are reminiscent of 
traditional, characteristically German sense of s 
periority toward its less educated neighbor, coupk 
with a lack of appreciation of the history, the liter 
ture and the economic condition of the Old Russi 
The remaining twenty-one chapters are 

voted to the aims and the character of the Sov 
Government, the Bolshevik Party, its politics, e 
nomics, effect upon the family life, the arts, science 
and many other aspects of life. The communi 
rule is here unmasked once and for all and cor 
demned in toto. One learns that “the bolshevii 
are past masters of the art of lying with the aid 
statistics.” It is not true, the author tells us, that 
they were principally recruited from ex-convicts 
no, the greater majority are fanatics who really be 
lieve in their wild tenets. All the so-called achieve 
ments of the Soviet rule are a mere “window-dress 
ing” to impress, to hoodwink the out 

what of Mr. Seibert’s qualifications which should 
enable him to observe, to interpret, and to prognos 
ticate upon the ultimate success or failure of th 
complex and utterly new situation? “He who is 
not able to speak Russian,” so says the author, “he 
who cannot talk to all without an interpreter, he 
who has to follow a prescribed line of t 
who cannot stay in Russia long enough to see 
through the artifices of the official language—m 
not expect to observe in Russia anything more than 
the merest externals whether in good 
bad.” To which the reviewer should like to add 
one more qualification, namely, that of an approach 
without a bias, if for no other reason than that the 
situation in question is utterly new and without a 
precedent. But Mr. Seibert has a bias, nor does he 
attempt to conceal it. On the contrary, he states it 
clearly and emphatically. 
Socialism. “Socialism is a hot-house plant which 
cannot thrive in fresh air.” Communism, proletar 
ian dictatorship, planned economy, are one thing 
socialism. Socialism cannot succeed, and if it could, 
would enslave us in a society organized on a rigid 
plan of a vast army—a slave-state. This type of 
approach vitiates otherwise worth-while 
tions gathered by Mr. Seibert in the course of his 
four years sojourn in the land of Soviets as a cor 


siders But 


travel, he 





He does not believe in 


observa 


respondent for several German papers. The nega 
tive aspects of life in U. S. S. R. are unduly stressed 
and exaggerated, the positive aspects which the au 
thor, oh, so grudgingly admits, are glossed over, 


minimized, or wilfully misinterpreted. Even the 
recognition of political and cultural freedom fot 
national minorities is derided as a mere 
dressing,” again, to impress the outsiders 
it is not an altogether clever political gestur 
it may lead, for example, in the case of Ukraina to 
separatist aspirations. The advancing elimination 
of illiteracy and the spread of higher education, the 
opening of museums and of arts to the masses of 
workers, are treated flippantly and are dismissed 
with the anecdote about the pupil who said that 
Shakespeare was but another of the great German 
composers. Mr. Seibert would not, however, have 
us leave him with an impression that he did not 
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e, tor 
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with our world. 


e that so1 vas wrong 
cons« e being something wrong, 
t is not h the capitalistic system that 
ult, as tl ual. He even has a remedy. 
e must fight shevisn The political 
native m is the promotion of social 
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ne 12 vw, December New Orleans, La.)— 
er’s Law and t ttle, Small Dice, by Joseph C. Hutche- 
Ir.; Ait mparative Law, by Francesco Cosen- 
Internat Documentatior Carl L. W. Meyer. 
Notre Dan November (South Bend, Ind.)—Con- 
tion of | $1.50 Tax Law, by Roland Obenchain; 
Rights Federal Prohibition Law, by John F. 
y; Should t Federal Government Establish A Bank- 
y Bureau? | Isaac: Priorities in the Law of Mort- 
, by W. D ol 
lumbia view, November (New York City)— 
sophy a | Science, by Morris R. Cohen; Com- 
ilth vy t Walter Nelles 
Yale Law J November (New Haven, Conn.)—Law 
ement—A/ pt at Social Dissection, by Thurman 
Arnold; 7 ty of a Transferor by Delivery and of 
Qualified I by William E. Britton; Interpleader in 
nited States Courts, by Zechariah Chafee, Jr. 
inois 1 ew, December (Chicago)—The Worm 
a Juds es Teaching, by Joseph C. Hutcheson, Jr. ; 





f the English Rules, by Robert Wyness 
Brief Writing, by Arthur C. Bachrach; 
s of Evidence in Federal Courts, by 


wa Lau v, November (lowa City, la.)—Federal 
tity Jurisdict to Enjoin Acts of State Officers, by Daniel 
es; Liberal Volstead Act, by Eugene A. Gilmore; 
ability H r Wife’s Torts, by Robert W. Miller; 
sts for | Decedent’s Business, by Francis W. 
ob. 
Michigas Review, November (Ann Arbor, Mich.)— 
‘on-Assignment Provisions in Land Contracts, by Edwin C. 
ddard; Burden of Proof in Rate Cases Involving Inter-Cor- 
rate Charges William E. Treadway; Legislative Com- 
ees and ( ions in the United States, by John A. 
rlie; Cor Failure of Accused to Testify, by 
bert P. Re 
Commer zw Journal, December (Chicago)—Daniel 
Webster—The yer, by William I. Schaffer; Law Direc- 
tories and Law Lists, by Robert A. B. Cook; Why Should Col- 
lection Ager Permitted to Exist? by H. T. Hamilton. 
Journal inal Law and Criminology, including the 
America Jour f Police Science, November-December 
Chicag Prisons Failed? by Sanford Bates; The 
Wickershan rtations Report by Francis Fisher Kane; 
\ Fiction of t Common Law, by Frank Swancara; A 


Criminological Laburatory, by Frank Loveland, Jr.; Results of 
et Mead; The United States Probation Sys- 
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tem, by Joel I Moore; The Chicago Police Department, by 
E. W. Puttk r; Future Development of State Police, by 
Bruce Smith; Michigan State Police, by Oscar G. Olander. 


Dickinson Review, November (Carlisle, Pa.)—Litera- 
ture and the Criminal Law, by Walter H. Hitchler; Undue 
Influence and Fraud in Wills, by A. J. White-Hutton. 

West | 1 Law Quarterly, December (Morgantown, 
W. Va ] Wiggin Simonton; Power of a State to Con- 
1 the Ex Hydro-Electric Energy, by James W. Simon- 


ton; President and Military Power in Emergencies, by Charles 
McCan Right to Trial by Jury in Prosecutions for Petty 
Feder ffenses, by Melville Stewart 
St. Louw Review, December (Fulton, Mo.)—Restate- 
Contracts with Missouri Annotations, by 
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nomically weak.” The book ends with an im- 
passionate appeal for a return to an enlightened 
and responsible individualism, to a paternal capital- 
ism, under the shibboleth “ich dien.” This would 
set the world aright or, at least, check the perilous 
tendency to revolution! 
GEORGE HALPERIN, 
Northwestern University Medical School. 


Leading Articles in Current Legal Periodicals 


Tyrrell Williams; The Constitutionality of Proportional Repre 
sentation as Applied to Elections in the State of Missouri, by 
E. M. Grossman and F. Warner Fischer. 

New York University Law Quarterly Review, December 
(New York City)—The Juridical Nature of the Public Debts 
of States, by Alexander N. Sack; Are Sales of Corporate 
Stock Subject to the Sales Act? by Paul D. Kaufman; Capacity 
for Legation and the Theoretical Basis of Diplomatic Immuni 
ties, by Lawrence Preuss; Arizona y. California, by Russell 
Denison Niles. 

Texas Law Review, December (Austin, Tex.)—The Texas 
Court of Criminal Appeals, by Keith Carter; Trial by Jury 
in Disbarment Proceedings, by C. S. Potts; Marital Property 
and the Conflict of Laws, by George Wilfred Stumberg; The 
Making of the Federal Constitution, by Harry P. Lawther. 

Harvard Law Review, December (Cambridge, Mass.) 
Extrastate Enforcement of Penal and Governmental Claims, by 
Robert A. Leflar; The Business of the Supreme Court at Octo 
ber Term, by Felix Frankfurter and James M. Landis; Notes 
on the Statute of Westminster, 1931, by Manley O. Hudson. 

Virginia Law Review, December (University, Va.)—The 
Extension of Municipal Liability in Tort, by Charles W 
Tooke; The Early Years, by Herbert Barry; Taxing the 
Income of the Federal Judiciary, by Charles L. B. Loundes. 

Michigan State Bar Journal, December (Ann Arbor, 
Mich.)—Annual Address of the President, by H. Clair Jackson ; 
Problems as to Real Estate Bonds, by George E. Brand; Con- 
gressional Redistricting and the Constitution, by Harold M. 
Bowman; The Declaratory Judgment as an Exclusive or Alter- 
native Remedy, by Edwin M. Borchard; What is a»“Contract” 
Under the Contracts Clause of the Federal Constitution? by 
Paul G. Kauper; Broadening Legal Education, by Edgar Noble 
Durfee; The Right to Comment on the Failure of the Defen- 
dant to Testify, by Andrew A. Bruce. 

Yale Law Journal, December (New Haven, Conn.)—From 
Indictment to Information—Implications of the Shift, by George 
H. Dession; Instructions to Juries—Their Réle in the Judicial 
Process, by R. J. Farley. 

Minnesota Law Review, December (Minneapolis, Minn.)— 
Proposed Federal Regulation of Interstate Carriers by Motor 
Vehicle, by Karl Stecher; Special Agency, by Basil H. Pollitt. 

Illinois Law Review, January (Chicago)—Studies in Fore- 
closures in Cook County: I. Masters in Chancery, by Homer 
F. Carey, John W. Brabner-Smith, David V. Lansden; The 
“Penumbra Doctrine” in Prohibition Enforcement, by Forrest 
Revere Black; The Effect of Acceptance of an Altered Bill, 
by Louis M. Greeley. 

U. S. Law Review, December (New York City)—The 
Challenge to the Courts, by James H. Wilkerson. 

North Carolina Law Review, December (Chapel Hill, 
N. C.)—The Report of the North Carolina Constitutional Com- 
mission; Proposals for Legislation in North Carolina. 

Marquette Law Review, December (Milwaukee, Wis.)— 
Damages, Responsibility and Loss of Profits, by Vernon X. 
Miller; Occupational Taxes, by H. William Ihrig; Diversity 
of Citizenship as Applied to Corporations, by Lawrence F. 
Daly; History of Legislative Control of Monopolistic and Dis- 
criminatory Trade Practices in Wisconsin, hy William B. Crow. 

Canadian Bar Review, December (Toronto, Ont.)—Tort 
Liability of Manufacturers, by F. C. Underhay; Rules of the 
Road at Sea, by S. A. Smith; Cause in Law and Metaphysics, 
by H. S. Patterson. 
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Controversial Nature of Subject Matter Due to Divergence of Interest of Various Groups 
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“Off the Record’”—Penal Provisions—Argument for Provision Permitting Owner 
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That No Liens Should Be 
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Chairman of Committee on Uniform Mechanics’ Lien Act of National Conference 


HEN the National Conference of Commis- 
W sioners on Uniform State Laws at its Oc- 

tober meeting in Washington approved the 
Uniform Mechanics’ Lien Act, (which was at the 
same time approved by the American Bar Associa- 
tion), it brought to a conclusion a task upon which 
it had continuously labored with a cooperating 
committee in the Department of Commerce for al- 
most eight years, completing the text of an act 
which has perhaps involved as many controversial 
matters as any subject considered by the Confer- 
ence. The history of the draft and a discussion of 
the principles embodied therein are printed with 
the official text thereof in a pamphlet just issued 
by the Secretary of the Conference. 


Act Joint Product of Committees of Department of 
Commerce and Conference 


The preparation of the Uniform Mechanics’ 
Lien Act had its origin in the Department of Com- 
merce where early in the year 1925 Herbert Hoo- 
ver, then Secretary of Commerce, appointed a com- 
mittee including representatives of the leading or- 
ganizatiOns of owners, contractors, subcontractors, 
materialmen, laborers, surety companies, and other 
organizations affected, for the purpose of consider- 
ing a “Standard State Mechanics’ Lien Act.”* A 
cooperating committee of the National Conference 
was designated by the latter at the same time. The 
two committees have worked together continu- 
ously since that time. Frequent sessions of the De- 


1. The present membership of the Department Committee with the 
location of its members and their respective organizations are: F. High- 
lands Burns, Baltimore, Md., President, Maryland Casualty Company; 
William F. Chew, Baltimore, Md., Ex-President, National Association 
of Builders’ Exchanges; Charles V. Imlay, Washington, D. C., National 
Conference of Commissioners on Uniform State Laws; C. Clinton 
— Washington, D. C., Ex-President, U. S. Building and Loan 
eague; Stewart A. Jellett, Philadelphia, Pa., Ex-President, Heating 
and Piping Contractors’ National Association; Gerhardt F. Meyne, 
Chicago, Ill., Associated General Contractors of America; Victor Min- 
deleff, Washington, D. C., American Institute of Architects; Charles 
H. Paul, Dayton, Ohio, American Engineering Council; William C. 
Roberts, Washington, D. C., Chairman, Legislative Committee, Amer- 
ican Federation of Labor; W. T. Rossiter, Cleveland, Ohio, Ex-Presi- 
dont, National Builders’ Supply Association; E. W. Shepard, New York, 

’., National Association of Credit Men; Frank Day Smith, Detroit, 
Mich. National Retail Lumber Dealers’ Association Messrs. Austin 
) a Lilly and Clapham Murray, Jr., of Baltimore, have been active 
associates of Mr. Burns, contributing much valuable help on the bond- 
ing features of the act. Mr. Earl Ross of Cleveland and Mr. L. W. 
Wallace of Washington, D. C., have been active and helpful associates 
respectively of Messrs. Rossiter and Paul. Mr. Roberts as _ repre- 
sentative of the American Federation of Labor took the place of George 
F. Hedrick, deceased. Mr. William B. King of Washington, D. C., 
the able and beloved general counsel of the National Association of 
Builders’ Exchanges, sat continuously with the committee until his 
death in 1930. Mr. Ward P. Christie acted continuously as an asso- 
ciate of the representative of the Associated General Contractors. Dan 
H. Wheeler, of Washington, D. C., has been secretary of the committee 
continuously from its organization 
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of Commissioners on Uniform State Laws 


partment Committee have been held in Washing- 
ton over this entire period. Numerous meetings 
of the Committee of the Conference have been held 
over the same period. The two committees have 
on a number of occasions met in Washington for 
joint sessions. Mr. Dan H. Wheeler of the De- 
partment of Commerce, the Secretary of the De- 
partment Committee, has been throughout the chief 
draftsman of the act, and has always been in close 
contact with both committees and the numerous or- 
ganizations interested in the work. The final com- 
pletion of the work and the agreement between 
the two committees have been due in a great meas- 
ure to Mr. Wheeler’s industry and the tactful man- 
ner in which he has presented to those interested 
the difficult problems involved in the work and 
aided in their solution. The contact between the 
two committees has also been furthered by the fact 
that the Chairman of the Conference Committee 
has throughout been a member also of the Depart- 
ment Committee. 

Beginning with a first tentative draft of the 
proposed law, based upon the draft first formulated 
by the Department Committee, submitted to the 
Conference at its Denver meeting in 1926, succes- 
sive drafts have been presented each year, the sixth 
tentative draft having been presented and consid- 
ered in full at the Forty-first Annual Conference of 
the Commissioners at Atlantic City in September, 
1931. At that Conference the act was tentatively 
approved with the proviso that it should lie over 
for final adoption at the 1932 session of the Con- 
ference. In the interval between the two sessions 
both committees have worked towards the perfec- 
tion of certain matters of form and phraseology so 
that the final draft, approved by the Conference 
and by the American Bar Association at their ses- 
sions in Washington, D. C., in October, 1932, may 
be said without qualification to represent the best 
efforts of all who have worked upon the draft and 
the utmost deliberation on the part of the Con- 
ference as a whole. 

In the course of the work of the two commit- 
tees mentioned, very extensive circularization has 
been made of all interests affected. Thousands of 
copies of tentative drafts have been printed by the 
Committee of the Department of Commerce and 
by the Conference and sent to groups interested, 
and numerous hearings have been held by both 
committees, at which representatives of various in- 
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sts have been given an opportunity to express 


views. 
Controversial Nature of Subject Matter 


| 


In presenting the act to the American Bar As- 
Judge William M. Hargest, President of 


Conterence 


Ti¢ 


il 


The interests various groups affected by a me- 
lien act aré ssarily divergent. The difficulty of 
iling these interests is correspondingly difficult. The 
ference has attempted to reconcile these differences so far 
possible and to frame an act that will do justice to all. 
as endeavored t feguard the interest of the owner at 
step and at t ume time to accord to the contractor, 


subcontractor, the materialman and the laborer a facility 
f rov their liens so as to give security to them 
ir work and materials are furnished.” 


ng and pr 

he land to wl 
lis divers of interests of the various 
a building enterprise is what 


j 


es the I [The owner of course would 

er no li ‘ontractor naturally takes 

ly to a lie enforce his rights against the 
er, but fe restrictions of the lien machin- 
vhen set into play by subcontractors, material- 

ind laboret These classes whose claims are 
rived through the contractor (so-called derivative 
ints) need the lien probably more than others. 

heir claims, | ever, place them in positions ad- 
e both t ntractor and owner. And when 

ve have passed from a consideration of owner, con- 
ictor, and derivative claimants, we have other 
large and important interests affected by a me- 


1 


hanics’ lien la ( 


¢., banks, building associations, 
nd other ranizations; 


org bonding and 
surety comp and insurance companies, par- 
ticularly titl surance companies. In addition, 
ns related to that of the builder 
the architect, and the landscape 
hose interests are involved. 


Attaching Date of Lien 


there are prot 
like the engineer 


irchitect, all 


At the outset of the discussions before the Na- 

ynnal Conference in the meeting in Denver in 
1926, the qu was raised as between the rule 
of having tl n an inchoate right dating back to 
the visible « encement of operations or having 
the lien date yf the time of recording. Choice 
of the former rule was made in accordance with 
the prevailing rule in this country. The drafts- 
men of the act did not overlook the practical value 


of the recor te as the effective date of the 


Ga 


lien from tl standpoint of investors and title 
searchers [he interests of the latter were earn- 
estly presented and were just as earnestly consid- 
ered. But it was believed that wholly apart from 
the consideration of prescribing the majority 
rule in the states (a weighty consideration in draft- 


ing any unif 
on a parity 
(with proper 


state law) the rule of placing liens 

the date of visible commencement 
exceptions in favor of certain prior- 
equitable. It eliminates the unfair- 
ness of preferring the man who can run the fastest 
to the recorder’s office. And the pro rata division 
which results is in line with practice in other fields 
of the law r., distribution of bankrupt assets and 
he funds of a decedent’s estate 


Enforcing Lien Claims “Off the Record” 


How far may a mechanics’ lien law go in per- 
mitting ynsideration for derivative claimants 
(meaning thereby. as indicated above, those like la- 


> 


ities) 1s 
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borers, subcontractors, and meterialmen who deal 
with the contractor or subconiractor) to ¢:ctate the 
time and method of payments by owner to contrac- 
torr 

The above question suggests the problem 
which deadlocked the draftsmen of the act for most 
of the years that the subject of the draft of the 
Uniform Act was under discussion. It was about 
this point in the varying drafts from year to year 
that broadsides came first from one hand and then 
from another according to whether the _partic- 
ular draft leaned toward a drastic tying up of pay- 
ments or liberality in permitting payments as be- 
tween owner and contractor. On the controversy 
thus aroused figuratively speaking much blood was 
shed. 

For example, the draft as presented to the 
Buffalo Conference in 1927 sought to meet the sit- 
uation by requiring that whenever any payment is 
to be made by the owner to the contractor, the 
latter shall furnish to the owner a statement under 
oath showing the names of derivative claimants 
and the amounts of their claims, which amounts 
might then be retained by the owner to abide the 
determination of the validity of the claims. (That 
draft also embodied, as did the first in 1926, the 
provision which remains in the final draft, and 
which permits the derivative claimant by an in- 
formal notice to the owner to stop the amount of 
the claim in the owner’s hands to abide, if neces- 
sary, the final filing of the lien in the court rec 
ord). The attempt, as the contractors saw it, to 
make the owner the disbursing agent, to deprive 
them, as they contended, of the right to receive 
money from the owner and disburse it as any other 
business man would, was going too far, they said, 
in “ham-stringing” the contractor. They saw in it 
too radical a departure from the typical state stat- 
ute which leaves to the derivative claimant when 
he files his lien in court the chance of getting what 
might be due him from a possible balance in the 
hands of the owner not yet paid to the contractor. 
And so the contractors protested and quite em- 
phatically. 

With a view to meeting the objections from 
contractors, the draftsmen next proposed (in the 
draft presented at Seattle in 1928), in lieu of the 
sworn statement by the contractor upon the occa- 
sion of each payment by the owner, such a sworn 
statement upon the final payment, a reserve of ten 
per cent to be withheld until the final payment. 
Then arose a protest from materialmen and other 
derivative claimants and the spilling of as much 
printer’s ink as had been spilt the previous year by 
the contractors. The basic purpose of the act, they 
said, was lost. The owner may now, they said, pay 
the contractor and the contractor may spend money 
which in good conscience belongs to derivative 
claimants, except for the insufficient ten per cent. 

During the impasse thus created between the 
two rival groups the Conference was at one time 
quite near to abandoning the task of drafting the 
act and discharging the committee. But fortu- 
nately at the moment when the situation looked the 
darkest a compromise was reached in provisions 
summarized in notes to the official draft as follows: 

“Lien claimants whose claims are derived through the con- 


tractor, i. e., subcontractors, and materialmen, may by an in- 
formal notice in a form prescribed by the act (without a resort 
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to the formal record claim of lien), require the owner to retain 
funds in his hands for satisfaction of claims. If, however, the 
debt is not paid pursuant to said notice, a formal claim of lien 
must be filed in court according to usages now prevailing. 
Laborers are accorded similar protection without the necessity 
of such-an informal notice, but if not paid must file the formal 
claim of lien to subject the real property to liability. Priority 
in payment of the funds covered by the informal notice referred 
to is given (after a first priority to laborers) to those who give 
the owner their notices while still rendering services but within 
thirty days of beginning to do so, but those not giving such 
notices are not deprived of the right thereafter to file for record 
a formal claim of lien. Though he is not required to do so, 
the owner may, as the work progresses, make payments to 
laborers at any time without requirement of the aforesaid in 
formal notice; to claimants who give that notice within the 
limited time provided enough money is in hand to satisfy 
laborers and lienors previously giving notice within the limited 
time; and he may make such progress payments to lien claim- 
ants who give such notice after the limited time or who do not 
give such notice, provided he retains sufficient funds to cover 
amounts due all laborers and amounts included in notices 
previously or thereafter given.” 

The provision for a statement under oath by 
the contractor at the time of the last payment by 
the owner still obtains. 


Penal Provisions 


The act makes the fraudulent misapplication 
of proceeds of a building loan, that is, payment to 
others than those engaged in the particular build- 
ing enterprise, a crime. This was the conclusion 
of a controversy in which the alternative offered to 
the penal provision was an enactment making the 
money a “trust fund.” The proponents of the 
criminal provision, however, prevailed, as they did 
in the other provision of the act making the fraud- 
ulent furnishing of a false statement a crime. But 
they were induced to concede the elimination of 
the drastic rules making a misapplication and mis- 
statement prima facie fraudulent, as provided in 
former drafts. 

“No Lien” Argument 


Whether or not the act should contain a pro- 
vision permitting owner and contractor to agree 
(subject to the agreement being publicly recorded) 
that no liens should be filed by any engaged in the 
enterprise, was another bone of contention. The 
provision was rejected in view of the complete pro- 
cedure set up for a bond to be given by the con- 
tractor to the owner to relieve the land from lia- 
bility for liens. The lien machinery, however, is 
retained for proving lien claims, determining pri- 
orities and solving other questions covered by the 
act: a final decision by the draftsmen as against 
the opposing view of making the remedy on the 
bond independent of the machinery of the act. 


Other Problems Solved 


Brief reference may be made to the following 
other solutions of problems raised: 

Application of lien claim to demolition as well 
as construction. 

Limitation of the term “subcontractor” to a 
subcontractor of the subcontractor, that is, a limi- 
tation to a subcontractor in the second degree. 

The inclusion of architects, landscape archi- 
tects, and engineers in the scope of protection af- 
forded by the lien. 

A definite priority in favor of laborers, who, 
as pointed out above, have such priority without 
the requirement of the informal notice mentioned. 

The requirement that the owner or contractor 
making a payment to a derivative claimant with 








whom he has several accounts must designate 

account to which the payment should be appli 
and other similar requirements between those « 
gaged upon a building enterprise. 

The privilege given a materialman to reposs: 
himself of materials delivered but not used i 
building operation. 

The rule that lien liability 
ordered by a husband or wife co-own¢ 
of land is binding upon the other in the absence 
objection, when the other spouse has knowled; 
that the improvements have been ordered. 


The Act as a Whole 


for improveme: 


who are 


What has thus far been said relates to tl 
main controversial matters involved. The text ju 
issued indicates a variety of other matters not i 
their nature controversial but incorporations of 
legislative precedents found elsewhere and_ th 
broad experience of the group of experts engaged 
in the work. It may be said of the act as a whole 
that it has had more than the ordinary amount of 
consideration technicians, who in the main 
make up the department committee and more than 
the usual amount of attention from lawyers wh 
make up the conference committee. It is 
that a reading of the act will reveal a large amount 
of very rich material furnished by technical men 
on the department committee which could not have 
been furnished by men who were only lawyers. The 
act therefore anticipates by way of specific legis 
lative enactment many questions that otherwise 
would have to be arrived at by what is known 
sometimes as the “coral-reef”’ method of judicial 
decision. This may justify in a measure the length 
of the act which as printed by the Conference is 
thirty-four octavo pages. On the other hand it is 
confidently believed that the skilled work that has 
been put on the drafting of the act by the lawyers 
of the Conference insures a draft of more than ordi- 
nary value from a legal standpoint. It is not meant, 
however, that there was any exact division of d 
ties between the two committees in this way. 


by 


believed 


u- 


The above considerations will commend the 
act to the state legislatures to which it has now 


been recomménded for adoption. “Taking into ac- 


count,” as Judge Hargest also said on the occasion 
mentioned, “the peculiar conflicts in interest exist- 


ing between the parties concerned, it is believed 
that the provisions of the Uniform Mechanics’ Lien 
Act come as near as possible to satisfying and pro- 
tecting the relative rights of the parties, and in 
view of widely prevailing differences in legislative 
practice the act comes as nearly as possible to uni- 
formity.” 
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JURISDICTION ON FEDERAL COURTS IN DIVERSE 


CITIZENSHIP CASES 


(Continued from page 76) 


federal courts in diverse-citizenship cases, by 
ossibl n the state administration 
e « yme measure corrected: no 


poses ~ ersede 


the state jurisdiction in 
ven this question puts in 


nstances it ¢ 


ot only tl ts but also the most funda- 
criteria he administration of justice. 
this reasor ell as because a critical com- 
n of. state federal courts tends to seem 
us, the theoretical analysis of the problem 
rmally hedged on the fundamental issue, 
er state justice alone affords a trial jurisdic- 


tional needs. On this ground, 
ere was stout objection to the 


tution lebates as to its adoption, but, 
the clear intendment of the Constitution is to 
e for a system of inferior federal trial courts,” 
is been infrequently asserted in recent years 
the trial es in the federal courts in the 
nstance sl be limited to the categories of 
il juris sted in the Supreme Court 
e Constit ind the inferior federal courts 
dingly 
However, from the point of view of the ade- 
icy of the stat urts, certain considerations as 


have been 
State should be supreme in 


the divers 
ved: first, tl the 


enship jurisdiction 


47 
settiement 


ontroversies which may arise 
ler its statute which, as we have seen, begs 
e question; second, that there has been sufficient 
provement in the state courts since the enact- 


nt of the ( 


tution to justify the elimination 


the concurré federal jurisdiction as unneces- 
ry; third, that the reform of abuses in the state 
urts is retar by allowing important classes of 
tigants access to the federal courts; fourth, that 

federal courts themselves, because of the prac- 
es as to t ippointment of federal district 
lges, are é ced in favor of corporate inter- 


roper tribunals. Incidentally, it 


be obs« hat the second and third points 
nd to answer h other, while the fourth is an 
rgument rathe wr the reform of such abuses as 
e crept he appointment of federal district 


lges under of what is politely called sena- 


rial courtesy, than for the denial of a federal 
risdiction even under existing conditions is 
shown t undesirable. 
In opposition to the foregoing argument, at- 
ntion has been called to certain aspects of the 


justice in the federal courts as a 
trial in the federal court is advan- 
life tenure of the judge, his 


ministrati 
esult of whic] 


reous, nam the 





wers to charge on the law, to comment on tes- 

mony and to direct or set aside verdicts accord- 

The N LXXX 788 See also the opinion 

Story J. in Mart Hunter's Lessee, 1 Wheat 305, (1816), referred 
Note 4 

l In at article ew York Sunday Times, April 

a Nor I 1 that the inferior federal 


rround of the cest to the 
» duplication of jurisdic- 
ati between rich and 





ing to the course of the common law, all of which 
is in contrast to the situation of the judges in the 
courts of many states, frequently elected for a short 
term, and shorn of one or another of the powers 
exercised by the federal judge under the Constitu- 
tion. The calibre of not only the federal judiciary, 
but also of the juries in the federal courts is said 
to be superior to the standards prevailing in many 
of the state courts. Consequently, it is pointed 
out, the federal jurisdiction is necessary, not merely 
in order to give the non-resident in such states an 
efficient and independent trial of his cause, but even 
to assure him a trial by jury as guaranteed by the 
Constitution. 

The mere statement of these opposed views ex- 
hibits the predicament of theory in such welter of 
opinions. Not only are the available facts unrep- 
resentative and vaguely formulated, but there are 
no established criteria by which to estimate their 
significance. For instance, it is not yet possible 
satisfactorily to judge: whether an appointive is 
better than an elective judiciary, or under what cir- 
cumstances; whether the traditional common law 
powers of the judge over the evidence promote jus- 
tice; or indeed, whether the hallowed institution of 
trial by jury itself has become an anachronism 
under modern conditions. And as for the possi- 
bility of measuring in any scientific manner the ef- 
ficiency or impartiality or practicality of justice in 
the state courts, or of determining what the stand- 
ards of federal as distinguished from local justice 
may be, so as to ascertain whether state courts are 
sufficient for national purposes, this is remote; we 
do not even know in any adequate way what trans- 
pires in the name of justice in the courts.* Thus, 
on the crucial question,—whether the conditions of 
the administration of justice in this country require 
a federal trial jurisdiction in diverse-citizenship 
cases, there appears no present basis for a scienti- 
fic solution. It is this situation which permits hon- 
est difference of opinion about rudimentary issues 
and lends to the hypotheses of theory hypnotic 
charm. 

It remains to consider a fourth argument, 
namely, that the proposed repeal of the federal trial 
jurisdiction in controversies between citizens of 
different states is unconstitutional. This argument, 
at least as urged in the hearings in the recent ses- 
sion of Congress, was not happily formulated in 
three respects. First, it did not discriminate be- 
tween possible meanings of the term, “unconsti- 
tutional”; second, it failed to emphasize essential 
aspects of the case; third, it involved a too formal 
theory of constitutional interpretation for legis- 
lative purposes. 

At the very outset, a failure to distinguish be- 
tween the possibility of judicial review, the con- 
stitutional powers of Congress, and its constitu- 
tional duties embarrassed the argument. In the 

33. For further comment on this aspect of the situation, see my 


article, The Purview of Research in the Administration of Justice, 16 
lowa Law Review, 337. (April, 1931.) 
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specific sense of the term, the contention that pro- 
posed legislation is “unconstitutional” should lay 
a basis for the prediction that such legislation will 
be declared vai by the courts. This requirement 
the argument failed to meet: first, it produced no 
authority and was contradicted by a recent and 
explicit dictum of the Supreme Court on the ques- 
tion ;** second, it encountered the suggestion that 
since the First Judiciary Act Congress has in prac- 
tice regulated the diverse-citizenship jurisdiction by 
fixing a minimum jurisdictional amount; third, the 
argument was finally driven to the position that 
“the right of removal from a State to a Federal 
Court is an exercise of appellate jurisdiction,”* 
which, therefore, under the Constitution, shall be 
exercised “with such exceptions,” as the Congress 
shall make. This construction of course did not 
require original jurisdiction to be vested in the 
federal courts in diverse-citizenship cases and in 
effect gave the argument away. 

It is more pertinent, therefore, to consider the 
“constitutionality” of the proposed legislation by 
inquiring whether Congress is under a constitu- 
tional mandate to provide an original federal juris- 
diction in controversies between citizens of differ- 
ent states, irrespective of enforceability by proceed- 
ing in court.**® Stated, in this sense, the argument 
urged in the hearings in the recent session of Con- 
gress, that the definition of the federal judicial 
power in the Constitution is a “constitutional 
grant” and not a “legislative discretion,” becomes 
more plausible. This construction was based spe- 
cifically upon the precedent of the Eleventh Amend- 
ment, from which it was inferred that, although 
Congress possessed the power reasonably to reg- 
ulate the federal jurisdiction between citizens of 
different states, its “repeal” could not properly be 
accomplished by Congressional legislation. 

Measured by the canons of documentary inter- 
pretation, however, this argument did not cogently 

84. Kline v. Burke Const. Co. 260 U. S. 226. (1922). See the 
remarks on pp. 283-234: 

“The right of a litigant to maintain an action in the Federal court 
on the ground that there is a controversy between citizens of different 
States is not one derived from the Constitution of the United States, 
unless in a very indirect sense. Certainly it is not a right granted by the 
Constitution. The applicable provision, so far as necessary to quote it 


here, is contained in Article IIT; section 1 of that article provides: 
“The judicial power of the United States shall be vested in one Supreme 


Court and in such inferior courts as the Congress may from time t 
time establish.” By section 2 of the same article it is provided that 
the judicial power shall extend to certain designated cases and contro- 
versies, and, among them “to controversies . . between citizens of 


different States . . .” The effect of these provisions is not to vest 
jurisdiction in the inferior courts over the designated cases of con 
troversies, but to delimit those in respect of which Congress may confer 
jurisdiction upon such courts as it creates Only the jurisdiction of 
the Supreme Court is derived directly from the Constitution. Every 
other court created by the general Government derives its jurisdiction 
wholly from the authority of Congress That body may give, withhold, 
or restrict such jurisdictions at its discr n, provided it be not ex 
tended beyond the boundaries fixed by the Constitution.” 








85. Op. cit. supra, note 8, p. 8 Particular reliance was placed 
upon the opinion of Story, J. in Martin v. Hunter’s Lessee, 1 Wheat 
805. (1816). It will appear, however, from an attentive examination 


of the opinion, that two alternative views were suggested, viz.— 

(a) “In respect to the first class; (in which under Article III of 
the Constitution, the judicial power ll extend ‘to all cases’), it may 
well have been the intention of the framers of the Constitution impera 
tively to extend the judicial power either in an original or appellate 
form to all cases; and in the latter class, (‘controversies’), to leave it 
to Congress to qualify the jurisdiction, original or appellate, in such 
manner as public policy might dictate.” p. 334 

(b) “But there is, certainly, vast weight in the argument which 
has been urged, that the Constitution is imperative upon Congress to 
vest all the judicial power of t United States, in the shape of or iginal 
jurisdiction, in the supreme and inferior courts created under its own 
authority.” p. 336 

As the opinion did not finally choose between these two construc 
tions, the dictum is scarcely an authority in favor of the view for 
which it was apparently cited 

86. That a mandate to Congress may reasonably be inferred from 
the Constitution and yet be unenforceable by any proceeding in the fed 
eral courts, is a quite possible situation for which there is no precise 
epithet and which is perhaps most strikingly illustrated by the recent 
history of the decennial apportionment of representatives, enjoined upon 
Congress in the Constitution. 




















set forth the purposes of the federal jurisdictio: 
question in relation to other constitutional p: 
sions. It will be sufficient for present purpose 
sketch certain of the considerations involve 
this suggestion. In Article IV, section 2, of the 
Constitution, it is provided that “The citizens of 
each State shall be entitled to all privileges 
immunities of citizens in the several States.” 
cording to Hamilton’s conception, the juris 
tional provisions in the Constitution, and, more 
particularly, the federal diverse citizenship j 
diction, are to be regarded “primarily as the | 
cedural machinery for siiatively securing tl 
stantial rights conferred by the privileges and 
munities clause.”** One way of testing this con 
struction is to inquire whether the constitutional 
guarantee in the privileges and immunities clause 
will be emasculated by the abolition of the origi: 
federal jurisdiction. It has been suggested to th 
contrary that adequate remedy for discriminato 
decisions in the state courts is provided by writ 
error under the privileges and immunities clause 
On this, however, is to be remarked that the fed 
eral judicial review of state legislative or judici 
acts would seem to have been in effect limited | 
the Supreme Court to the grosser types of legis- 
lative or judicial offenses against the Constitutior 
It is very doubtful, in view of the decisions under 
the Fourteenth Amendment, whether the federal 
courts will undertake the appellate review of state 
judicial decisions, even if discriminatory, under the 
privileges and immunities clause in Article IV. 
And the most frequent and important types of cases 
would not be provided for by writ of error under 
this clause, so long as foreign corporations, not en 
gaged in interstate commerce, are anomalously not 
regarded as “citizens” for its purposes.” FT urther- 
more, it is a serious question, whether the Supreme 
Court alone, as at present constituted and not aided 
by the inferior federal courts, even if it were will 
ing, could effectively undertake to review the de 
cisions of the state courts, charged with exclusive 
original jurisdiction in controversies between citi 
zens of different states, in respect either of general 
law or much less of the findings of fact by judge 
or jury, except in obvious and sporadic instances of 
failure of due process. Under such a system, save 
in such cases, the enforcement of the privileges and 
immunities clause would be left to the courts of the 
states against the official acts of which it was de 
signed as a protection. These considerations sug- 
gest, if it may be assumed that it is not competent 
for Congress to regulate the administration of ordi- 
nary civil justice in the state courts," that the 
drastic limitation or abolition of the federal diverse- 
citizenship jurisdiction would to that extent impair 
the constitutional guarantee in the privileges and 
immunities clause. 

In concluding the consideration this aspect 
of the matter, it may be observed that the argument 
on the point of constitutionality ended, as it began, 
with the statement of a formal theory of the prece- 
dents. In this, it is to be feared, lay its fundamental 
weakness. It did not adequately conceive the prob- 











87. Henderson. The Position of Foreign Corporations in American 
Constitutional Law, (1918), 182. See The Federalist 788 
38 See Warren, op. cit. supra, note 21, 82; Frier cit. supra 


note 27, 485, 492 n 
89. Cf. Patterson v. Colorado, 205, U. S. 454 (1907 
40. Paul v Re ee: a, 8 Wall. 168, 178 (U. S. 1869.) 
41. E. g. Chase J., in Calder v. Bull, 3 Dall, 386, 387. (179 
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cons terpretation. Nor was it 
appropriate to the occasion; it did not real- 
Congress lite a court and by mere 
1 pre cause Both in legislation 
tut etation, what has been is 
importance the one case, as an indication 
may be, in the other, to illumine the pur- 
what has n written. But, from either 
of view ¢ the precedents which 
ts itself to the traditional meanings of words, 
enoug! V t needs also to be shown is 
he the ed is specifically adapted to 
ditions t t is to be ay plied. Hence, 
egislative pu s, the formal constitutional 
nt suggest n | yp thesis which it did not 
To be continued in the next issue.) 
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Declaratory Judgments 


HE Hous epresentatives, on December 
Ts. 1932, p R. 4624, to amend the Judi- 
cial Code | ng a new section to be num- 

ed 274 D. 17 ll is known as Declara- 


the 
judgment nd as passed by the House 





1911, is 
new 


That the Ju Code, approve March 3, 3 
274C  thereot a 





Section 274] In cases of actual controversy the 
upon petition, 
ate pleadings to de- 
‘ ny interested party 

her or not further relief 
uld be pr nd such declaration shall have the 
and be review- 


of the nit States Snail nave power 





d Foct f indoment r decrees 


judgment or 
ee may be § t whenever necessary or proper. The 
urt having jurisdiction 
grant the re the application be deemed sufficient, 
court shal reasonable notice, require any adverse 
d by the declaration, 
granted forth- 


Further relief based on a declaratory 


wil S¢ rignt e been a dicate 


lief should not be 


Wher ration of right or the granting of 
determination of 
may be submitted 
proper instruc- 
required or 


er relief bas thereon shall involve the 
ry, such issues 
a jury t interrogatories, with 
s by the urt ther a general verdict be 

Che bil erred in the Senate to the Sen- 
i December 20th and on 
ferred the bill to 


ecember 2Ist that committee re 
f Senators King, Aus- 


Appointment of Secretaries to United States Circuit 
and District Judges 


On Di r 12, 1932, Senator intro- 


Glenn 


district judge is 
with compensation 

subject to the provisions 
ed, and subject to the re- 
idicial Code, as amended. 
uarters of each secretary shall be 
r portion of his duties are to 
) headquarters for the pur- 


That « ] ted States circuit and 














pose of attending court he shall be allowed his expenses of 
travel and subsistence, when authorized or approved by the 
Attorney General. 

“Section 3. The appropriation of such amount as may be 
necessary to pay the salaries and traveling expenses of said 
secretaries is hereby authorized: Provided, however, that 
until a special appropriation is made said salaries and expenses 
shail continue to be paid from the appropriation for miscella- 
neous expenses, United States courts.” 

The bill was referred to the Senate Judiciary 
Committee. A similar bill was introduced in the 
House of Representatives by Representative Reid 
of Illinois (H. R. 13304) and was referred to the 
House Judiciary Committee. 

Appeal from District Courts of Alaska 

On December 29, 1932, Representative Wicker- 
sham introduced H. R. 13954, to provide for appeal 
or writ of error from final judgments in the dis- 
trict courts of Alaska to the United States Circuit 
Court of Appeals. The measure, which was re- 
ferred to the House Judiciary Committee, provides: 

“That the United States Circuit Court of Appeals shall 
have appellate jurisdiction to review by appeal or writ of error 
final decisions from the district courts for Alaska or any divi- 
sion thereof in all cases, civil or criminal, wherein the Consti- 
tution or a statute or treaty of the United States or any author- 
ity exercised thereunder is involved, in all other civil cases 
wherein the value in controversy, exclusive of interest and 
costs, exceeds $1,000, and in all habeas corpus proceedings.” 
Interstate Compact Bill for Conservation of Oil 

and Gas 


On 1932, Senator McGill intro- 
duced S. 5 for the conservation of oil and gas 
and protection of American sources thereof from 
injury, correlation of domestic and foreign produc- 
tion, and consenting to an interstate compact for 
such purposes. The measure, which was referred 
to the Senate Judiciary Committee provides: 


De scember 21, 
5258, 


“That the consent of the Congress of the United States 
is hereby given to an agreement or compact between any two 
or more of the oil-producing States” whereby, 

“Said States may agree upon uniform principles and for 
enactment of laws in their respective States for the conserva- 
tion of oil and gas and the prevention of premature exhaustion 
of American sources of supply, including provisions affecting 
any or all of the following objectives : 

“(1) Requirement of the most effective and economic use 
of reservoir energy. 

(2) Equitable apportionment of the contents of a common 
source of oil or gas. 


“(3) Regulation and control of drilling, producing, and 
operation methods, so as to promote maximum ultimate eco- 
nomic recovery. 


“(4) Retention underground of oil and gas whose produc- 
tion would be in excess of transportation or marketing facilities 
or reasonable market demand, and when required to preserve 
the oil pools of settled production. 

“(5) Prohibition of waste of all kinds, both physical and 
economic, whether occasioned by breach of the foregoing ob- 
jectives or otherwise. ; 

“(6) Ratable taking of production of oil and gas from 
competing fields and from wells within the same field. 

“(7) Authorizing unit operation of a single oil or gas 
field or area.” 

The bill further provides that the States may 
agree to establish, 

“a Federal-Interstate Oil Conservation Board, one of whose 
members shall be appointed by each of the compacting States 
and one of whose members shall be appointed by the President.” 

The Powers of such Board are enumerated. 

Section 2 of the bill provides: 

“The oil and gas conservation laws of the States, whether 
now or hereafter enacted, in so far as they effect the objectives 


set forth in section 1 (a) of this Act or any recommendations 
or agreements made pursuant to section 1 (b) of this Act, 
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shall not be deemed an unwarranted interference with com- 
merce with foreign nations and among the several States.” 

The bill was, on December 27th, referred to 
the Secretary of the Interior, the Secretary of the 
Treasury, the Attorney General, and the Federal 
Oil Conservation Board, for reports. 


Suspension of Annual Assessment Work on Mining 
Claims 


On January 9, 1933, Senator Patterson, from 
the Committee on Mines and Mining, submitted a 
favorable report (Senate Report No. 1019), with 
amendment, on S. 5137, introduced by Senator 
Borah, providing for the suspension of annual as- 
sessment work on mining claims held by location 
in the United States and Alaska. The measure, as 
amended by the Senate Committee, provides: 


“That the provision of section 2324 of the Revised Statutes 
of the United States, which requires on each mining Claim lo- 
cated, and until a patent has been issued therefore, not less 
than $100 worth of labor to be performed or improvements ag- 
gregating such amount to be made each year, be, and the 
same is hereby, suspended as to all mining claims in the United 
States, including Alaska, during the year beginning at twelve 
o'clock meridian July 1, 1932 and ending at _ twelve 
o'clock meridian July 1, 1933: Provided, That the provisions of 
this Act shail not apply in the case of any claimant not en- 
titled to exemption from the payment of a Federal income tax 
for the taxable year 1932; Provided further, That every claim- 
ant of any such mining claim, in order to obtain the benefits of 
this Act, shall file, or cause to be filed, in the office where the 
location notice or certificate is recorded, on or before twelve 
o'clock meridian, July 1, 1933, a notice of his desire to hold 
said mining claim under this Act, which notice shall state that 
the claimant, or claimants, were entitled to exemption from 
the payment of a Federal income tax for the taxable year 
1932.” 


Executive Orders Grouping, Coordinating, and Con- 


solidating Certain Executive and Administrative 
Agencies of the Government 

On December 27, 1932, Representative Coch- 
ran, of Missouri, introduced H. Res, 334, providing: 

“That pursuant to the provisions of Section 407 of the 
Legislative Appropriation Act for the fiscal year ending June 
30, 1933, the several Executive orders grouping, coordinating, 
and consolidating certain executive and administrative agencies 
of the Government, as set forth in the message of the President 
to the Congress, dated December 9, 1932, and printed in House 
Document Numbered 493, Seventy-second Congress, second 
session, are hereby disapproved.” 

The resolution was referred to the Committee 
on Expenditures in the Executive Departments, and 
on January 9, 1933, that Committee submitted a 
report (House Report No. 1833) recommending that 
the Resolution be adopted by the House of Repre- 
sentatives. A minority report was made on be- 
half of five members of the Committee. If either 
branch of the Congress does not nullify the execu- 
tive orders issued by the President they will auto- 
matically become effective 61 days from date of 
submission to the Congress, which was December 
9, 1932. 

The report of the majority of the Committee 
concludes with this recommendation: 

“It is believed that the pending Executive orders should 
not be permitted to become operative but should be regarded 
as recominendations made by the President for the assistance 
and the consideration of Congress; that they should form the 
basis for continued study of this difficult problem; that other 
suggestions be invited, and that from all such suggestions and 
recommendations there be worked out a reorganization pro- 
gram, following the oad policy announced by Congress 
through the provisions of the economy law, with measures and 
supporting data in such detail as will enable Congress to know 
what it 1s doing and to legislate in the light of the facts. It 











is therefore recommended that House Resolution 334 be pa 
thus disapproving the Executive orders submitted to the 
gress on December 9, 1932.” 
Revision of Bankruptcy Laws—President’s 
Message 


On January 11, 1933, President Hoover tra 
mitted the following message to Congress, relat 
to revision of the Bankruptcy Laws: 

“To the Senate and House of Representatives: 

“On February 29th last I addressed the 
gress on the urgent necessity for revision of 
bankruptcy laws, and presented detailed propos 
to that end. These proposals were based upon most 
searching inquiry into the whole subject which had 
been undertaken by the Attorney General at my 
direction. While it is desirable that the whole n 
ter should be dealt with, some portions of th 
proposals as an amelioration of the present situation 
are proving more urgent every day. With view 
to early action, the department, committees and 
members of the Congress, have been collaborating 
in further development of such parts of these pro 
posals as have, out of the present situation, become 
of most pressing need. I urge that the matter bh: 
given attention in this session, for effective legis!: 
tion would have most helpful economic and social 
results in the welfare and recovery of the nation 

“The process of forced liquidation through fore- 
closure and bankruptcy sale of the assets of ind 
vidual and corporate debtors who through no fault 
of their own are unable in the present emergency 
to provide for the payment of their debts in ordi 
nary course as they mature, is utterly destructive 
of the interests of debtor and creditors alike, and 
if this process is allowed to take its usual cours: 
misery will be suffered by thousands without sub 
stantial gain to their creditors, who insist upon 
liquidation and foreclosure in the vain hope of col 
lecting their claims. In the great majority of case 
such liquid: ution under present conditions is so fu 
tile and destructive that voluntary readjustments 
through the extension or composition of individual 
debts and the reorganization of corporations must 
be desirable to a large majority of the creditors. 

“Under existing law, even where majorities of 
the creditors desire to arrange fair and equitable 
readjustments with their debtors, their plans may 
not be consummated without prohibitive delay and 
expense, usually attended by the obstruction of 
minority creditors who oppose such settlements in 
the hope that the fear of ruinous liquidation will 
induce the immediate settlement of their claims. 

“The proposals to amend the Bankruptcy Act 
by providing for the relief of debtors who seek the 
protection of the court for the purpose of readjust- 
ing their affairs with their creditors carry no stigma 
of an adjudication in bankruptcy, and are designed 
to extend the protection of the court to the debtor 
and his property, while an opportunity is afforded 
the debtor and a majority of his creditors to arrange 
an equitable settlement of his affairs, which upon 
approval of the court will become binding upon 
minority creditors. Under such process it should 
be possible to avoid destructive liquidation through 
the composition and extension of individual indebt- 
edness and the reorganization of corporations, with 
the full protection of the court extended to the 
rights and interests of creditors and debtors alike. 
The law should encourage and facilitate such read- 
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Bills on Bankruptcy Introduced 
Numerous B have been introduced recently 
is subject, among which are the following: 

S. 5322, ints ed January 4th, by Senator 
mer, providing for the temporary suspension 
gal actions and proceedings in civil transac- 
the bill te be known as the Do- 
c Moratoriu1 t 1933 

S. 5360, in ed January 9th by Senator 

kley, to amend the Bankruptcy Act by adding 

he end of Section 63, Chapter VII, the follow- 
) An a n bankruptcy shall constitute an 

patory brea the date of the filing of the petition, 
contracts of t nkrupt involving financial obligations 
part, whicl executory in whole or in part, including 


Case as Argument for Public 





Seldatens 
rR, AMERICAN | ASSOCIATION JOURNAI 
Judge Suther pinion in the recent reversal by the 
d States 5 { t of the conviction of seven Ne- 
s at Scot i received the death penalty 
the crit s lustrates the possibility in 
eme cri urder.” The facts stated 
ein als« he absolute need for the cre- 
n of Public I rs by law, throughout this country, for 
proper defe persons accused of crime. 
No m g geous instance of “railroading” 
used persons t eedy death sentence, can be imagined 
is pres¢ Scottsbor¢ ase.” 
Judge Suther s opinion shows that the defendants had 
oney to et their own counsel; that they were not 
ed when arraigned for pleading whether they wished to 
uve counsel apy ted by the Court; that the vital matter of 
msel to the a these capital cases was disposed of by 
Trial Judg 1 “casual fashion”; that “until the very 
orning of the trial, no lawyer had been named or definitely 
ignated to repre t the defendants”; that the action of the 
rial Judge, cor g the appointment of counsel, was little 
re than an “expansive gesture, imposing no obligation on 
ne”; that tl ised during the most critical period of 
cases did not e the aid of counsel in any real sense” and 
at the failure of 1 [rial Judge to give them reasonable time 
1 opportunit t re nsel or to assign counsel to them, 
S a denia ess t law 
Quite apa e guilt or nxocence of the defendants 
iid ? pendll with that question), these 
nvictions wet! usly monstrous perversions of justice 





unexpired leases of real and personal property, and the holders 
of such contracts may prove against the estate in accordance 
with paragraph (b) of this section, any claims they may have, 
as of the date of the filing of the petition in bankruptcy, for 
damages for such breach, and such claims may be allowed 
provided such holders of such contracts have not terminated 
the same by forfeiture, reentry, or the like, and provided such 
contracts have not been assumed and adopted by the receiver 
or trustee. The receiver or the trustee may, with the ap- 
proval of the court and upon notice to the py Me thereunder, 
assume and adopt for the benefit of the estate all executory 
contracts of the bankrupt. In any event, a discharge of the 
bankrupt shall release him of all liability under such executory 
contracts, including leases of real or personal property, except 
as otherwise provided in section 17 of this Act. 

A similar bill (H. R. 14062) was introduced 
in the House of Representatives on January 5th by 
Representative Celler. 

H. R. 13955, introduced December 29th by 
Representative McKeown, who subsequently and 
on January 10th introduced H. R. 14133. Mr. Mc- 
Keown’s bills propose to repeal sections 12 and 13 
of the Bankruptcy Act and to add a new chapter 
number VIII, entitled “Provisions for the Relief 
of Debtors.” Under this bill, courts of bankruptcy 
would exercise original jurisdiction in proceedings 
for the relief of debtors through compositions and 
extensions and corporate reorganizations as pro- 
vided for in the bill. 

The Senate Judiciary Committee has prepared 
a Committee print of a similar bill, but the bill has 
not yet been introduced in the Senate. 

H. R. 13958, introduced by Representative La 
Guardia, on December 29th. Representative La 
Guardia subsequently, and on January 9th intro- 
duced H. R. 14110. The purpose of these measures 
is to provide for railroad reorganizations. 


and of the constitutional right to be adequately defended. Es 
pecially so, since the defendants were ignorant, poor, illiterate 
and young, suffered from public hostility, were under close 
surveillance by the military forces, communication with their 


friends and relatives was difficult and “they stood in deadly 
peril of their lives.” 
In the face of such shocking facts, what becomes of our 


much cherished “presumption of innocence” and our theory of 
“equality before the law?” The aggravated circumstances in 
these cases lend substantial support to the already popular and 
constantly growing impression that there is in this country, 
“one law for the rich and one for the poor.” 

If there had been functioning when these Negro boys were 
arraigned and tried, a Public Defender with the prestige and 
resources of the State behind him—and with the ability and 
experience to combat the power and machinery of prosecution 
and with the legal duty and responsibility to properly defend 
his clients, an entirely different situation would have resulted. 

That the United States Supreme Court ultimately vindi- 
cated the right of these defendants to a fair trial—at the in- 
stance of voluntary private groups and able counsel who prose- 
cuted the appeal from the convictions—does not compensate 


for the fear and torture which the defendants underwent— 
particularly, if they were innocent. These defendants’ rights 
were violated, primarily, because of their poverty, like 


countless others caught in the meshes of the criminal law—and 
unable to protect themselves. 

For nearly 20 years, I have persistently urged the creation 
of Public Defenders by law, to represent accused poor persons. 
Voluntary or philanthropic legal aid will not suffice. It is de- 
ficient, in that it seeks to and does substitute charity for justice. 
A proper defense is a fundamental legal right—it should not 
be the result of favor extended by philanthropic groups or in- 
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dividuals, however highly motivated they may be. Voluntary 
legal aid, although a great improvement over the present “as- 
signed counsel” system, is inevitably a step in the evolution 
toward public defense. 

The: Public Defender Committee of the New York State 
Bar Association, of which Committee I have the honor to be 
Chairman, reported in favor of Public Defenders to the 1932 
annual meeting of that Association. By resolution, the Asso- 
ciation approved the principle of Public Defenders, and the 
subject was referred to the present Commission on the Admin 
istration of Justice in the State of New York, for its serious 
consideration. 

Public Defenders have stood the test of time and experi- 
ence—both here and abroad. They are now functioning in 
various American communities, with efficiency and economy in 
the administration of justice. There is a constant drift now 
toward Public Defender legislation throughout the nation. 
Judge Seabury and the Board of City Magistrates of New 
York City quite recently recommended Public Defenders in 
their respective reports to the Appellate Division, Supreme 
Court. 

It is significant also, that Governor Roosevelt told the 
writer, that he is “100% in favor of Public Defenders” and 
that a Bill should be passed in this State as an experimental 
measure, in the hope that such legislation would be as successful 
here as it has been elsewhere 

My Public Defender Bill will be again re-introduced at 
the next session of the, New York legislature and there is a 
fair chance that it may be enacted into law 

Society owes a duty to the “under dog.” All persons re- 
gardless of race, creed or purse, are erititled to a fair trial and 
to competent counsel. Even the professional “crook”—or the 
habitual criminal—is entitled to a “square deal” in the Courts. 
How much more important is it, that an accused person should 
not suffer injustice, solely because of his poverty. 

Judge Sutherland’s opinion is a beacon light, illuminating 
the way toward a proper public appreciation of the right of 
accused poor persons to a fair trial, espec’ally when this right 
is challenged by public hostility and local prejudice. 

Mayer C, GoLpMAN. 
New York, Nov. 11, 1932. 


A New Mexican Protest Against And/Or 


Epitor, AMERICAN Bar ASSOCIATION JOURNAL: 

The much disputed phrase found its way into the New 
Mexico Statutes in 1931, where, in Chapter 156, an act relating 
to Interpleader, the following is found 

“Sec. 2. In any such proceeding for substitution of de- 
fendants, the court, if it directs such interpleader or substitu- 
tion of defendants, may thereafter allow a reasonable attorney's 
fee, together with costs, to the party instituting such proceed- 
ings, to be taken out of the subject-matter of the action 
and/or to be paid by the losing claimant.” 

If this helps to clarify the meaning of the law then a lump 
of mud thrown into the water helps to clarify the pool. 

Hillsboro, N. M. Epwarp D. TITTMANN. 


Crime News in Newspapers 
Epitor, AMERICAN Bar ASSOCIATION JOURNAI 

I have read with interest the article in the January issue 
of the JourNAL by Judge Yankwich entitled “Sensationalism in 
Crime News” in which he reports on an investigation carried 
on in 1928 in the School of Journalism in the University of 
Oregon to determine the proportionate amount of space given 
to crime and sensational news in the newspaper of today. It 
appears from the article that the result of that study was to 
show that crime occupied about 3.4% of the editorial space 
in a certain group of representative newspapers, and only 
about 1.4% including advertising. 

These figures were startling to me, as they must have 
been to other readers, as I had assumed that the percentage 
would run much higher than that. It took me a day or two 
to figure out what was wrong. It is my conclusion that the 
small percentage is due to the fact that the total “editorial 
space” of which the crime news is such a small percentage, 
must have included those many pages of every newspaper con 
taining matter which is not generally considered under the 
heading of “news items,” viz., the stock market pages, the 
sporting pages, the women’s pages, “advice to the lovelorn,” 
etc. I think that a much better test, if we are to determine 
how crime is thrown at the readers by newspapers, would be to 
find the percentage of space on the front page of each of those 
newspapers which, in a given year, is devoted to crime and 
sensational news. 

I wonder if the same School of Journalism or some other 








School of Journalism might not ascertain for the benefit 
the public answers to the following questions 
1. What percentage of the front page space of the ne 


papers in the same group was in the same year, 1928, dey 
to sensational material as defined in the investigation repx 
on by Judge Yankwich? 

2. During that year what proportion of front page 
lines was used by the same newspapers in calling attentior 
sensational material ? 

3. Giving headlines a weighted average, on the 
tion that there are certain readers who are attracted 
headlines (the amount of weight to be given to headlin 
left to the investigators), what would be the proportior 
front page space devoted to sensational material 








University of Mich. Law School, Jan. 10 


“A Topsy- Turvy Appellate ical 

Epiror, AMERICAN BAR ASSOCIATION JOURN 

In the last paragraph of the very interesting article 
James Craig Peacock, Esq., in the January, 1933, number, 
Anomalous Appellate System,” he says, 

“Thus it is perfectly possible there may V u 

appeals from the same judgment to two differer 
courts.” 

This has already happened. In Ohio & Big 
Ccampany and United Thacker Coal Company v. ( 








15 B. T. A. 273, the facts were that these two « rporations ] 
originally filed separate returns for 1917, one with the ( 
lector at Portland, Maine, the other with the Collector 
Richmond, Virginia. The Commissioner found that the « 
porations should have filed one consolidated return and dete 
mined a deficiency accordingly. Each company filed an appe: 
with the Board of Tax Appeals. Such appeals were 
stantially identical, and they were consolidated for hearing 
stipulation and only one record was made. The Board hande 
down one decision, and entered separate judgments Fro 
these judgments each company appealed The Ohio & Big 
Sandy Company appealed to the Fourth Circuit, and the Unit 
Thacker Company appealed to the First Circuit The appea 
petitions, the printed records and the petitioners’ briefs were 
substantially identical in each case. Each petitioner raised 
some seven errors. 

The Fourth Circuit case came on to be heard first, and 
that court expunged substantially all the deficiency by its de 
ision reversing the Board on a complicated question of in 


vested capital. That court held, however, that the two cor 
porations were affiliated, notwithstanding the petitioner’s com 
plaint in that regard. Its decision is reported at 43 Fed. (2 


782 

When the other appeal came on to be in 
Circuit the opinion of the Fourth Circuit on the sar 
and the same questions was already in hand. H 





First Circuit Court did not find it necessary to adjudge the 
invested capital question because it held that the two corpora 
tions never were affiliated, despite the opinion of the Fourth 
Circuit that they were. The effect of the First Circuit decision 
was to expunge substantially all of the deficier the ; 
lant there. The First Circuit Court did not in its opinion ad 
vert to the contrary opinion of the Fourth Circuit on the same 
question and on the same record, 46 Fed. (2) § T 
ernment did not ask for certiorari in either case, although of 
course the writ probably would have been 








ant as course 
because of the lack of agreement of the ) courts in respect 
to two questions in what was essentially the same case. 
Ly lr. ALVERSON 


New York, Jan. 11. 


Diversity of Citizenship and Municipalities 
Epiror, AMERICAN Bar ASSOCIATION JOURNA 

The article of Mr. Charles N. Campbell, app« 
last issue of the JouURNAL, entitled “Is Swift vs. 7 
gument For or Against Abolishing Diversity of Citizenshi 
Jurisdiction?” is very interesting. 

Recently, appearing for our City, I instituted 
our State Court against a New York Corporation 
cation was made to remove the action to the Fe 
because of diversity of citizenship. I opposed the 
on the ground that diversity of citizenship presuppo 
ship of the parties to the action, and that the 
Branch, a municipality, was not a citizen within 
of this clause, and, therefore, the defendant was 
remove the action, but our State Court ordered 
I found very few authorities touching the Status 
ties. Tuomas P, Mc ry 

Long Branch, N. J., Dec. 20, 1932. 
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New YorKk—Eugene Raines, Terminal Bldg., Rochester ; 


More Committee Appointments  chauncey B: Garver. 55 Wall St, New York City 


NortH CaroLina—Julius C. Smith, Jefferson Standard 













Ist of 91 Martin’s mmiuttee ap- Bldg., Greensboro; G. V. Cowper, Court House, Kinston. 
A nent e exception f the mem- , — Daxota—V. R. Lovell, Fargo; Sidney D. Adams, 
Cy ipl NS ins elie ¢ Asbon 
=, : e Leg he - and of On1o—E. Searles Morton, 42 E. Gay St., Columbus; 
Say Sens ; ry Lommittee to \ssist James M. Linton, 3230 A. I. U. Bldg., Columbus. 
mimutte I ng rf Date f Presidential OKLAHOMA—Frank Wells, Commerce Exchange Bldg., 
the Tanuarv issue of Oklahoma City; Joseph C. Stone, 1010-13 Barnes Bldg., 
Sz. that date the membership of Muskogee. : 
. : Orecon—Richard W. Montague, Yeon Bldg., Portland; 
ttees has been completed. Arthur K. McMahan, First National Bank Bldg., Albany. 
PENNSYLVANIA—George Ross Hull, P. O. Box 26, Harris- 






burg; John H. Fertig, Legislative Reference Bureau, Harris 



































































; burg. 
shetne Nat | Bank Bldg., PHILIPPINE IsLaAnpS—Julian A. Wolfson, Pacific Bldg., 
Montgomery Manila; Robert E. Manly, Naga, Camarines Sur. 
Simon Hellen Puerto Rico—Ismael Soldevila, 87 Allen St., San Juan; 
" Jose Tous Soto, Ponce 
' t Morris & Malott, Globe; Ruope Istanp—Albert A. Baker, New Industrial Trust 
( & rust f Phoenix Bldg., Providence; George H. Huddy, Jr., 111 Westminster 
Southern Trust St., Providence 
Little R Hart 25 Southern Trust SoutH Carotina—M, A, Wright, Spivey Bldg., Conway ; 
Little K Albert C. Todd, American Bank Bldg., Greenwood. 
tlett Bldg., Los Soutnh Daxora—M. Q. Sharpe, Kennebec; George A. 
I t, Sacramento Rice, Flandreau. 
RA DO—| Patter Bldg., Denver; S Tennessee—J. C, Edwards, Fourth & First Nat'l Bank 
H Bl nver Bidg., Nashville; Harley G. Fowler, Hamilton Bank Bldg., 
\. H urd, 750 Main St., Hart- Knoxville. 
Main St., Hartford. Texas—O. O. Touchstone, Magnolia Bidg., Dallas; John 
Delaware Trust Bldg., Wil- L. Darrouzet, American Nat'l Ins. Bldg., Galveston. 
( tr Trust Bldg., Wilming Uran—Robert L. Judd, 409 Kearns Bldg., Salt Lake City ; 
Dean F. Brayton, 1324 Second Avenue, Salt Lake City. 
P. Har 1331 G Street, VermMont—J]. Ward Carver, Quarry Bank Bldg., Barre; 
W.. Wa Howard § é y, Hibbs Bldg., George L. Hunt, 43 State St., Montpelier. 
Vircginta—Murray M. McGuire, Mutual Bldg., Richmond; 
Barnett Nat il Bank Bldg., J. Gordon Bohannan, National Bank Bldg., Petersburg. 
PA I Fort Myers WasuHINGTON—Clarence R. Innis, Hoge Bldg., Seattle. 
Grorcia—Phil Alston, Cit. & So. Bk., Bldg., At- West Vircinia—Frank W. Nesbitt, Riley Law Bldg., 
He 214 Last ‘laylor St., Savannah. Wheeling; Clifford R. Snider, Empire Bldg., Clarksburg. 
HAWA gton, Castle & Cooke Blidg., Hon- Wisconsin—Carl B. Rix, 833 Wells Bldg., Milwaukee; 
1; Heaton | lawaii Bank Bldg., Honolulu. William D. Thompson, 526 Monument Square, Racine. 
IDAH é y, Box 1617, Boise; Pasco B. Car Wyominc—Thomas Hunter, Majestic Blidg., Cheyenne; 
Box 1638 William E. Mullen, Hynds Bldg., Cheyenne. 
[LLIN Peoria; R. atl } E 
Ste; Springfield. Auxiliary Committee to Assist Committee on 
InpIANA—George O sidg., Terre Change of Date of Presidential 
ite; Samuel | : 2) M >. Bidg., South bend. Inauguration 
lowa— ‘ 111 tankers Trust Bldg., Des 
es: Se Snell Bidg., Fort Dodge ALABAMA—William McM. Rogers, 2100 Age-Herald Bldg., 
KANSA Palmer, New England Bldg., Topeka; sirmingham. 
d Robert 128 ther 1 Block, Kansas City. Arizona—Dudley W. Windes, 508 Title & Trust Bldg., 
KEN Mulligan, Security Trust Bldg., Lex- Phoenix 
ry 611 City National Bank Bldg., ARKANSAS—Edward B. Downie, 919 Rector Bldg., Little 
! Rock 
LouIsIAN H. Payne Breazeale, Triad Bldg., Baton CaLirorn1iA—William H. Donahue, Oakland Bank Bldg., 
ge Alle bank of ierrebonne bidg., Houma. Oakland 
M A. J 03 Fidelity BI Portland ; CoLtorapo—Mary F. Lathrop, Equitable Bldg., Denver. 
ert B. W 1 4 ti Connecticut—Edward M. Day, P. O. Box 1394, Hart- 
MAR P. Cole r., Low , Bennett ford. 
varnall, Fidelity Bldg., Baltimore. De_awAareE—George N. Davis, 904 Market St., Wilmington. 
ASSA erbert Par! cr, Barristers Hall, FLoripA—R. F. Maguire, P. O. Box 1014, Orlando. 
nes, Seem ae a ; ee ae — ide Georcia—John M. Slaton, Grant Bldg., Atlanta. 
— - ae ee atl —_ IpAHO—Thomas E. Buckner, Caldwell State Bank Bidg., 
g., Grand G. Dewey, 2005 Dime Bank Bldg., . , 
. ee Caldwell. 
> — a 05 Merct Nat’ Itt1nois—Franklin L. Velde, Zerekh Bldg., Pekin. 
VIINNI I , , 005 Merchants Nat’l 3 . . " 
nk Blds ; Thomas M. McCabe, Torrey Bldg. INDIANA—Louis B. Ewbank, 1311 Fletcher Say. & Trust 
Jost ; ; Bidg., Indianapolis. 
M SSIPI Guice, First National Bank Bldg., Bi- lowa—Thomas J. Guthrie, 902 Register & Tribune Bidg., 
ni: Gasand $i 03 North Us Natchez Des Moines. 
Mis ; A Booneville: John T. Barker, Kansas—John S. Dawson, Supreme Court, Topeka. 
eitt Ride | ' Kentucky—H. H. Tye, Williamsburg. 
MONTANA G. Toomey, Securities Bldg., Helena; LovisianAa—Wylie M. Barrow, Raymond Bldg., Baton 
Villiam Klectric Bidg., Billings Rouge. 
NEBRASKA—! rick S. Berry, Berry Bldg., Wayne; Ed- Matne—Frank D. Marshall, 120 Exchange St., Portland. 
urd R. Burke t National Bank Bldg., Omaha. MaryLanp—Robert R. Carman, Maryland Trust Bldg., 
Nevapa— Kenny, Woodliff Bidg., Fallon. Baltimore. 
N nt | : hester Trust Co. MassacHusetrs—George R. Stobbs, 820 Slater Bldg., 
g., R rry ake, 77 North Main Street, Worcester. 
ncord MicuicAN—Walter S. Foster, P. O. Box 103, Lansing. 
NEw R. Coulomb, Schwehm Bldg., At- Minnesota—James D. Shearer, 654 Security Bldg., Minne- 
tic Cit larrison, 810 Broad St., Newark apolis. 
. ’ silbert, A. B. Renehan Bldg., MississippI—W. W. Venable, McWilliams Bldg., Clarks- 









Wilson, Imon Bldg., Santa Fe. dale. 
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Missouri—James E. King, Boatmen’s Bank Bldg., St. 
Louis. 

Montana—Lew L. Callaway, The Capitol, Helena. 

NespRASKA—Francis P. Matthews, Insurance Bldg., Omaha. 

NevApa—Robert Z. Hawkins, United Nevada Bank Bldg., 
Reno. 

New HaAmpsHire—Leslie P. Snow, Rochester Trust Bldg., 
Rochester. 

New Jersey—Ralph E. Lum, 605 Broad Street, Newark 

New Mexico—Clarence M. Botts, First National Bank 
Bldg., Albuquerque. 

New York—Paul S. Andrews, 311 S. A. & K. Bldg., Sy- 
racuse. 

NortH Carotina—J. M. Broughton, 401 Citizens Bank 
Bidg., Raleigh. 

Nortu Daxota—Melvin A. Hildreth, 300 South 8th Street, 
Fargo. 

Outo—Henry B. Street, St. Paul Bldg., Cincinnati. 

OKLAHOMA—John F. Sharp, Jr., Braniff Bldg., Oklahoma 
City. 

Orecon—Oscar Hayter, Dallas 

PENNSYLVANIA—William A. Schnader, 1930 Land Title 
Bldg., Philadelphia. 

Puerto Rico—J. Henri Brown, Bank of Nova Scotia Bldg., 
San Juan. 

Ruope Istanp—Albert A. Baker, Industrial Trust Bldg., 
Providence. 

SoutH CArRoLInA—Christie Benet, 1207 Nat'l Loan & Ex- 
change Bk. Bldg., Columbia. 

South Daxota—George Philip, Box 607, Rapid City. 

TENNESSEE—Walter Chandler, Sterick Bldg., Memphis. 

Texas—Palmer Hutcheson, Esperson Bldg., Houston. 

Utran—Dean F. Brayton, 1324 Second Avenue, Salt Lake 
City. 

VEeRMONT—Lawrence C. Jones, Service Bldg., Rutland. 

Vircinta—Armistead M. Dobie, Colonnade Club, Univer- 
sity. 
WasHiINcton—Frank T. Post, Exchange National Bldg., 
Spokane. 

West Vircinta—Robert S. Spilman, Box 1390, Charleston. 

Wisconsin—Edward J. Dempsey, First National Bank 
Bldg., Oshkosh 

Wyominc—Lawrence E. Armstrong, Rawlins. 


Deaths of Members Reported 

The Secretary’s Office reports that news has been received 
of the death of the following members 

Levi Cooke, an active member of the Association for 
twenty-one years, and one of the outstanding lawyers of the 
National Capital, died at his home at Washington, D. C., on 
Dec. 24, 1932. His most conspicuous work for the Association 
was as chairman of the Committee on Change of Date of the 
Presidential Inauguration, a task which was crowned with suc- 
cess just before his death. Among the honors which came to 
him professionally was his appointment by the U. S. Supreme 
Court as master in a case involving a natural gas controversy 
between Pennsylvania and Ohio on one side and West Virginia 
on the other. Mr. Cooke had had a successful newspaper career 
before entering the practice of law at Washington. During the 
recent meeting of the Association in that city he was chairman 
of the Committee on Entertainment. He is survived by a wife 
and two daughters. President Martin appointed the following 
committee to represent the Association at his funeral: George 
P. Hoover, John Marshall, Ralph Van Orsdel, Leo P. Harlow 
and William R. Vallance. 

Hazen I. Sawyer, of Keokuk, Iowa, a member of the 
American Bar Association for more than thirty years, died in 
South Orange, N. J., on December 10th. Mr. Sawyer was a 
member of the Commissioners on Uniform State Laws and 
the American Law Institute. Many fine tributes to his char- 
acter and ability were paid in memorial services held by 
the Keokuk Bar Association, President Martin appointed 
the following committee to represent the Association at his 


funeral: James S. Burrows, James A. Hollingsworth, E. W. 
McManus, all of Keokuk, Iowa. 

John P. Weissenhagen, of Detroit, Mich., a member of the 
Association for the past ten years. 

John S. Stone, Birmingham, Ala., a member of the Asso- 
ciation for the past ten years, on July 28, 1932. 

Howard S. McCandlish, of Marion, S. C., a member of the 
firm of Lide & McCandlish, on Oct. 8, 1932. Mr. McCandlish 
joined the Association in 1927 

L. Newton Wylder, of Kansas City, Mo., who joined the 
Association in 1920, on July 26, 1932. 








John H. Cantrell, of Chattanooga, Tenn., on Octobx 
1932. Mr. Cantrell had been a member for more than tw 
years. 

Mr. J. Porter Russell, a member of the firm of Ru 
Houston & Russell, of Boston, Mass., on Sept. 2 Mr. R 
joined the Association in 1911. 

Charles A. Houts, of St. Louis, Mo., a member since 
in August, 1932 

Hon. Neill B. Field, of Albuquerque, N. M., who 
the Association in 1911, on Oct. 28. 

George C. Steinemann, of Sandusky, Ohio, on Novemlx 
Mr. Steinemann had been a member for nearly twenty year 
Timothy J. Scofield, of Chicago, IIl., on October 4 

Mr. Scofield had been a member for the past twelve 

Robert J. Fisher, of Washington, D. C., a member of 
Association for the past thirty years, on Nov. 10, 1932. 

John Dymond, Jr., a member of the firm of Dymond 
Levy, of New Orleans, La., in November, 1932 
became a member of the Association in 1911. 

Wilmot M. Odell, of Fort Worth, Tex., on Nov. 14 
Mr. Odell had been a member for the past eight years 

Frank C. McGirr, of Pittsburgh, Pa., who joined the 
sociation twenty years ago, on Oct. 30, 1932 

Ray xd McAllaster, of Los Angeles, Calif., on Septen 
18, 1932. Mr. McAllaster had been a member for the pa 
ten years. 

Hon. William S. Kirkpatrick, of Easton, Pa., a memb« 
since 1914, on Nov. 3. 

William F. Woerner, of St. Louis, Mo., on June 27, 19 
Mr. Woerner had been a member for more than twenty yea 

Hon. William D. R. Ainey, of Harrisburg, Pa., long 
member of the Association, on Sept. 4, 1932 

Hon. John Proctor Clarke, New York City, a member 
the past five years, in the month of January, 1932 

*. G. James, senior member of the firm of F. G. Jar 
& Son, Greenville, N. C., on July 1, 1932 Mr. James 
been a member for the past seventeen years 

Ralph B. Williamson, of Washington, D. C., a member f 
the past ten years, on December 10, 1932 

L. R. Geisenberger, of Lancaster, Pa., who became a men 
ber in 1924, on Nov. 20, 1932. 

John J. Wood, Berlin, Wis., on May 15th. Mr. Wo 
had been a member of the Association for twenty years. 

Harold Elno Smith, of Cleveland, Ohio, on July 30, 1932 
Mr. Smith joined the Association in 1926 

Cyrus F. Small, of Caribou, Maine, August 2, 19 

Jacob Samuels, of San Francisco, Calif., who hac 
member for the past ten years, on July 17, 1932 

Elmer E. Rodabaugh, of San Diego, Calif., on March 10 
1932. Mr. Rodabaugh had been a member for the past five 
years. 

Russell K. Ramsey, of Sandusky, Ohio, a member since 
1921, on February 20, 1932. 

William H. Price, of Miami, Florida, on April 4, 19 
Mr. Price had been a member for the past twenty-six years 


Mr. Dyn 


Saul Praeger, of Cumberland, Maryland, on August 9, 


1932. Mr. Praeger joined the Association ten years ago 
Hugh N. Parker, Flint, Michigan, a member since 1930 
on March 6, 1932. 
Hon. T. G. Norris, of Prescott, Arizona, who j ined the 
Association in 1919, on May 23, 1932 


Hon. Alfred W. Mueller, of New Ulm, Minn., on August 


1, 1932. Mr. Mueller had been a member since 192 

Roscoe R. Mitchell, of Buffalo, N. Y., a member sir 
1923, on June 15th 

William O. Meilahn, of Milwaukee, Wis., a member sinc« 


1929, on August 18, 1932. 

Hon. Charles J. Martin, of New Haven, Conn., a mem 
ber for the past eighteen years. 
past thirty-three years, on December 15 

Henry W. Lueders, of Tacoma, Wash., on July 30th. Mr 
Lueders joined the Association in 1908 

Judge Charles A. Hitchcock, of Syracuse, N. Y., a mem 
ber since 1927, on November 4th. 

Frederick T. Henry, of Denver, Col., who joined the 
Association in 1925, on February 16th. 

Harry G. Keats, on September 27, 1932. Mr. Keats joined 
the Association in 1932. 

Charles S. Thornton, of Chicago, II! October 24th. 
Mr. Thornton joined the Association in 1896 

C. O. Baldwin, of Duluth, Minn., on September 10th. Mr. 
Baldwin had been a member for the past ten years 

A. Hershfield, of New York City, on July 2ist last. Mr. 
Hershfield joined the Association in 1922. 





J. Sprigg McMahon, Dayton, Ohio, a member for the 
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Fifth Annual Meeting of State Bar of 

Expressed in 

e Board of Bar Examiners—Dean 

Bates of Michigan Delivers Morrison 

Foundation Lecture—Various Resolu- 
tions Adopted 






Fifth Annual Meeting of the 
Bar of Cali rnia vas held at 
lo Beach on Sept. 29, 30 and 
1, 1932. Tl wing details 
event are tal ro! The State 
Journ il of N 
th an attendar I vards of 400 
ers from all parts the State at 


Ith annua 




















under Coronado « 
tember 29, wit ent Peter J 
sby, of Ua land ling 
idresses ort W wer delivered 
D. H. Camer uncilman of 
nado, Mayor J F. Forward of 
Diego and Pri t Walter Ames 
he San Dieg ntv Bar Associa 
he ad ses of welcome, 
lelivered his 
H reviewed the con- 
ns leading t organization 
The State Bar I 1id a tribute to 
late Jeremiah F. Sullivan for the 
rk that he had e to bring about 
e establishment this state agency 
the control of the legal profession 
President Crosb ssed the admis 
ns problem at length and pointed out 
he necessity of students having at least 
educational background provided by 
e State Bar Act efore being per- 
tted to matri t uny law school 
d the duty of la ols to stress t 
intending law st nt the necessity 
f good moral « if he expects 
be a tte 
He commented the disciplinary 
tivities of the ! rd of Governors 
nd its unfortunate necessity, con- 
emned the activities f “ambulance 
asers” and othe ersons, legal an 
ay, engaging lawful practices 
nding to make racket” of certain 
nes of legal work, and admonished 
ose engaging such demoralizing 
ractices to aband them and assist in 
xalting rather than debasing bar 
President Cros! itlined activi- 
ties of lay ager s in various phases 
unlawful practice of the law and as- 
uiled the banks i trust companies 
at advertise for trust business and for 
eir selection as itors and trustees, 
s the chief of s 
At the opening of the afternoon ses- 
sion the report the canvass of ballots 
the recent ¢ tion for members of 
e Board of r ] 
id the res ‘ é 
are | Tl : 
ie | ird I 
Justice W Waste of the S 
reme ( rt rnia 
Vice-Pres yard I. Barr of 
San Francis assumed the chair 
to preside ternoon session 
e ( ernor 





Guy Ricnarps Crump 
President California State Bar 


Eugene Daney, of San Diego, to intro- 


duce the speaker of the afternoon, Hon. 
John H. Clarke, former justice of the 
Supreme Court of the United States. 

Former Justice Clarke reviewed the 
methods of the Supreme Court of the 
United States in considering and dis- 
osing of cases. He admonished mem- 
bers of the bar who contemplate in- 
oking the assistance of that tribunal, 
» be sure of the jurisdiction and to 
» certain as to the facts; to assume 
iat the court knows something of the 
law of the case and nothing of the 
facts involved. He advised against 
undue eloquence and unduly long argu- 
nents on the part of counsel, advocat- 
ing limitation of arguments in the in- 
terest of clarity and expedition. 

Che speaker closed his most interest- 
ing address with an appeal to the bar 
of California to bring pressure to bear 
for the ratification by the Senate of the 
treaties that will make possible the en- 
trance of the United States into the 
World Court, declaring that “our na- 
tional honor and our national interests 
are at stake in this matter.” 

Following the address of former Jus- 
tice Clarke, which was enthusiastically 
applauded, the report of the Committee 
of Bar Examiners was presented and 
ordered filed. 

James E. Brenner, research secretary 
of the Committee of Bar Examiners, 
delivered an address on “The State Bar 
Economic Survey of Attorneys Ad- 
mitted During the Past Three Years.” 

Mr. Brenner was followed by Alfred 
L. Bartlett, chairman of the Committee 
of Bar Examiners, who, in a ringing 
and convincing address, placed the case 
of the Bar Examiners before the con- 
vention. Mr. Bartlett outlined the pro- 
cedure of the Bar Examiners and 
pointed out the necessity for greater 
care in the admission of students to the 
bar, declaring that it was not the wicked 
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t 
b 
- 
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so much as the ignorant that brought 
opprobrium upon the bar. He said that 
the work of the Committee of Bar Ex- 
aminers presented only half the picture; 
the other half was presented by the law 
schools. He closed his address with a 
plea for a thorough survey of the en 
tire problem of examinations and of the 
law schools for the purpose of determin- 
ing just what the student might expect 
from any one of the schools in the mat- 
ter of preparation for admission to the 
bar. 

Joseph J. Webb, of San Francisco, 
presented the report of the Committee 
on Cooperation between The State Bar 
and the Law Schools, and presented a 
resolution for making a survey of the 
law schools in California, which was 
adopted unanimously. 

Robert L. McWilliams, of San Fran- 
cisco, Chairman of the Conference of 
California Law School Instructors, pre- 
sented a resolution, providing for the 
holding of but one examination for ad- 
mission a year. This resolution pro- 
voked considerable discussion, but, upon 
being put, was adopted by a large ma- 
jority. 

Amid prolonged applause a rising 
vote of thanks was given to Chairman 
Alfred L. Bartlett of the Committee 
of Bar Examiners and to James E. 
srenner, research secretary of the com- 
mittee, for their outstanding work. Rol- 
lin L. McNitt, of Los Angeles, Dean 
of Southwestern University School of 
Law, then offered a resolution express- 
ing the convention’s complete confi- 
dence in the Committee of Bar Exam- 
iners and its methods of conducting the 
bar examinations in this State, which 
was adopted. 

The evening session, for the purpose 
of hearing Dean Henry M. Bates of 
the University of Michigan Law School 
deliver the Alexander F. Morrison 
Foundation Lecture on “Trends in 
American Government,” opened at 8 
o'clock with Governor J. W. Hawkins, 
of Modesto, himself a graduate of Ann 
Arbor, presiding and introducing the 
speaker. 

Dean Bates outlined governmental 
trends in this country since the adop- 
tion of the Constitution, and in con- 
cluding pointed out what he considered 
the principal troubles with present-day 
government: “In brief, I venture to 
say that of the failures of our govern- 
ment to function satisfactorily as al- 
leged in contemporary discussion, the 
following conclusions cannot be suc- 
cessfully controverted: First, govern- 
mental operation of business or industry 
which can be properly confided to pri- 
vate individuals can be halted if it is de- 
sired so to do. Secondly, as to the 
continued increase in the volume of our 
law, both legislative and judicial, and 
as to the further administrative law and 
action, there can be no reversal of the 
present trends as long as the conditions 
of life remain substantially as they are 
today.” 

Following Dean Bates’ address, which 
was heartily applauded, the convention 
resumed its business session, taking up 
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for discussion the report of the Con 

mittee on Reapportionment, which wa 
Laste A 

_naries 


presented by Chairman 
Beardsley, of Oakland. The new ap 
portionment for the election of member 
of the Board of Governors recom 
mended by this committee was adopted 
The report of the Committee on Anti 
Trust Laws of California was presents 
by Prof. Robert E. Stone, of the | 
versity of California. Proposed amet 
ments provide for the submission 
business agreements to the Rails 
Commission, which is given power t 


either disapprove or sanction trade 
agreements. The convention decl i 
that The State Bar refused either t 
approve or disapprove the legislat 
suggested by the Cor ittee and 


dered the report filed with the s« 
The morning 
ten:tber 30, opened 


session of Friday, 


Jesse W. Carter, of Reddit in t 
chair In opening the sess! 
President Carter pointed out that 


State Bar Act imposed upon The State 


Bar the duty of improving tl 
istration of justice and advancing t 
science of jurisprudence The work 
the Sections was designed to furtl 
the fulfillment of those obligations 


said, introducing former Governor O. & 


Cushing, of San Francis« chairman 








the Section Committee, wl review 
the work of the Committee and outlined 
its purposes. 

Prof. Evan Haynes, Resé¢ Dire 
tor, commented upon the urried 
on during the present year and upon 
the result of the recent *biscite 
appellate problem is more simple, he 


said, by comparison, than the probler 
of congestion in the trial courts; 
less difficult and extensive, al 
more likely to be settled within a re 
sonable time. 

Professor 
work that is 
the three law 
devoting its activities to 
cedure and selection, tenure 
ment of judges; Stanford to 
dure in the various States between the 
time that the parties and the re 
ord on appeal is filed; venue and juris 


less 


outlined the 
carried on at 


Haynes then 
now being 
schools California is 
appellate pr: 

retire 





rest 


procedure in the superior and inf¢ 
courts; while Southern California is giv 
ing attention to an exhaustive 
of trial by jury and the special verd 
O. K. Cushing, of San Francisco, pre 
sented a resolution setting out that tl 
public interest requires that the vacan: 
existing in the United States Circuit 
Court of Appeals for the Ninth Circuit 
by reason of the death in May, 1931, of 
Hon. Frank H. Rudkin, be filled wit 
out further delay; call 
gress to provide a fourth 
the Court of Appeals for the 
cuit, and requesting the Board of G« 
ernors to appoint a committee to as 
sist in the accomplishment of tl 


, 
study 








ig upon ( 





poses of the resolution. The resolut 
was adopted. 

Discussion of the reports of the S« 
tion Committee and Research Depart 


ment, with particular reference to the 
plebiscite and form of statements a 
companying the plebiscite, 
the adoption of the following 
“Resolved, That hereafter, 
submitted to the 


results 
resolution 
when mat 


members 


ters are 
for poll, they be accompanied by sun 
mary of arguments, prepared by per 
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sons appointed by the Board of Gov- 
ernors, favoring and opposing the re 
spective measures, and that there be ap- 
pended to such summaries, references t 
uny articles which may appear in the 
State Bar Journal, or elsewhere, deal- 
ng with such subjects upon which the 
bar is being interrogated.” 

\ luncheon meeting under the diré 

on of the younger lawyers’ groups of 
State was held at 12:30 o'clock 
President Peter J. Crosby presided and 
hort addresses were delivered by 
Lowell Mathey, president of the Junior 
Committee of the Los Angeles County 
Bar Association; Gordon Johnson, 
chairman of the Board of Directors of 
the Barristers’ Club of San Francisco 
yle Crosby, representing the Law 
ers’ Club of Oakland, and Fred Kun 
el, representing the younger lawyers o 
The young men spoke of 
the contribution that the 
eir groups 1 





t} 
ne 











. 
an Wuiego 


members of 





were desirous or n ng 
to the welfare of the legal profession 
ind of their interest in maintaining the 
high standards set by the older practi- 
tioners. At the speakers’ table, with 
President Crosby, were Hubert Mor 
row, of Los Angeles; Charles A. Shurt- 
leff, San Francisco; Ewell D. Moore 
Los Angeles, and Robert P. Jennings 
president of the Los Angeles Count 
Bar Association. 

Hectic oratory marked the 
session, set apart by the Board of Gov 
ernors as an “open forum” for the dis 





cussion of resolutions relating to prob 
lems of importance to The State Bar. 
Vice-President Guy R. Crump, of Los 
Angeles, presided. 

A resolution by Francis D. Adams, 





of Los Angeles, as restated by the Com 
mittee on Resolutions, providing for tl 
appointment by the Board of Governors 
of a committee of three to act as a Com 
mittee on Budget and Efficiency, to 
recommend and supervise all appropria 
and expenditures in the 
of economy, and saving, 
idopted after a heated argument. 
Other resolutions adopted were: Op 
osing the taking of photographs dur- 

ng a court trial and the broadcasting 

court proceedings by radio or other 
wise, 

Advocating the amendment of Section 
281 of the Code of Civil Procedure and 
subdivision 13 of Section 1209 thereof 
to make it a contempt of court for lay- 
men to practice law. 

Demanding that no attorney who 
within the past two years, had received 
a retainer or fee trom any bank having 
a trust department, or from any title or 





1¢ 


tions 


interest 


efficiency 


was 


trust company, should serve on any 
committee having to do with the 
lawful practice of the law. 

Phat a committee of five be ap 
pointed to study the methods of admin- 


istration of the Workmen's Compensa 
tion Act with particular reference to the 
appearance of laymen in representative 
capacities before the Industrial Acci 
dent Commission 

\ brilliant throng of judges, lawy 
and their ladies gathered in the Cathe 
dral f the Hotel Del 


ers 


dining-room of 
Coronado on the night of Friday, Sep- 
tember 30, for the annual banquet. For- 
mer Governor Roland G. Swaffield, of 
Long Beach, presided as toastmaster, 
and the speakers were Mr. Chief Jus- 
tice William H. Waste, 


of the Supreme 
Court, J. W. S. Butler, of Sacramento, 
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Hon. ( N. André 


the Superior 





judge of 
Diego County. 


With Vice-President 
of Los Angeles, presi lit 
session on Saturday, tl 
took up the report of the 
Criminal Law and Proc: re, | 
Hanna, of Los At 
Three recommendatior t 
mittee were approved 
vas as follows: 

That section 925 
be amended so as tc t 
indictment has bee 
defendant the tran t t 








mony given in his cas¢ 





Jury shall be prepared 
Same can be done 
upon the completion ¢ yr 
thereof be immediatel) 1 
defendant, and that su 

n any event be serv 
fendant within five da t 
charge of the grand 
grand jury has not be f 
least ten days before t t rst 
for trial. 

Following a w 
The State Bar convent 
whelming vote, approve 
measure on the ballot r t N 
ber election as prop N 
viding that trust deed é 
closed only by an act 
permitting an equity 
one year. 





Colorado 





Colorado Bar Association Holds Thirty 
Fifth Annual Meeting—New Plan for 
Financing Work of Grievance Commit 
tee—Trustees for Old Age Fund Report 
Generous Support 
The thirty-fifth annual meeting of 
Bar Associat ne 


the Rose Room of tl tle Hotel 


Colorado 


Colorado Springs, on | 
16, 1932, at 10 A. M 
Mortimer Stone I 
the 
hearing and con 

from administrative officers, t 
the old age f 
standing and special utter, speak 
ing through their 1 

were Grievances, E1 t | Rhoad 
Membership, Henry C. Vidal; Legal Ed 
ucation, } 
ography, 
Associations 
cial Procedure, 
Legal Development F. Lathr« 
{ State Lav Legislation 


Ee 4 . 
Cnatlr, assembDi i y »¢ 
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Platt Burke. 
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Ernest L. Reoaps 
President Colorado State Bar Association 





rado Law School. Following came a 
presentment on Business Methods in the 
Law Office, by Ernest L. Rhoads, of 
Denver. The entire program of the day 
had been based upon intensely practical 
topics in professional lines, and the zeal- 
ous attention of its auditors testified to 
its deep interest. 

Business of the convocation was 
losed with the election as officers of 
the Association for the ensuing year of 
President, Ernest L. Rhoads; First 
Vice-President, William S. Jackson, of 
Colorado Springs; Second Vice-Presi- 
dent, Raymond L. Sauter, of Sterling; 
and Secretary and Treasurer, Harrie M. 
Humphreys, of Denver. 

Mr. Rhoads is a recent president of 
Che Denver Bar Association, and heads 
the firm of Rhoads and Seeman, of Den- 
ver. His wide popularity certifies the 
pleasure with which the Association 
placed its leadership in his hands. 

The annual dinner on Saturday night 
evinced in its number of ladies as 
guests how acceptable that late innova- 
tion has become. With President Stone 
as toastmaster, the after-dinner speak- 
ers, Paul P. Prosser of Denver, Stanley 
4. Curtis of Fort Collins, Ethelbert B. 
Adams of Grand Junction, and the in- 
coming President, Ernest L. Rhoads, 
pleased, amused and inspired. 

In spite of depression’s weight, the 





registered attendance throughout the 
meetings was above the average in 
number. 

Indiana 





Indiana State Bar Association Holds 
Mid-Winter Meeting—Final Draft_ of 
Self-Governing Bar Act Reported—Bills 
Creating a Judicial Council and Giving 
Rule-Making Power to Supreme Court 
Approved 

The mid-winter meeting of the Indi- 
ana State Bar Association, held at In- 


dianapolis on December 17, 1932 was 
presided over by President Frank H. 
Hatfield, of Evansville, and was well 








attended. Memorials to Charles M. 
McCabe, of Crawfordsville, a past presi- 
dent of the association, Judge Vinson 
Carter of Indianapolis, and Judge Solon 


Enlow, of Danville, were read and 
adopted. 
Franklin Davidson and Attorney- 


General James M. Ogden, of Indianap- 
olis, and Senator Carl Gray, of Peters- 
burg, made interesting reports on the 
last meeting of the American Bar As- 
sociation. 

Alexander M. Bracken, of Muncie, a 
delegate to the International Conference 
on Comparative Law at The Hague last 
summer, delivered a very interesting ad- 
dress on the subject of Comparative 
Law. He called attention to the fact 
that the necessity of facing new situ- 
ations always causes lawyers to turn to 
comparative law for light and assistance, 
that the international exchange of goods, 
investments and populations makes it 
imperative for each nation to know the 
laws and systems of laws of the other, 
and that “the practice of following goods 
and investments into foreign countries 
with one’s own local laws as a guide to 
legal rights and responsibilities, only to 
have the foreign customer receive those 
goods or investments with ideas of 
rights and obligations under totally dif- 
ferent laws which prevail in his coun- 
try, has been a great breeder of inter- 
national conflicts and misunderstandings 
as well as a cause of heavy financial 
losses. It makes for empty ships and 
the disruption of international good will. 
The same dire result follows when local 
self-centered and often antagonistic laws 
not only greet the foreigner’s goods but 
the foreigner himself who personally 
visits or moves to another land.” 

Mr. Bracken reported that a resolu- 
tion of the conference that there be es- 
tablished a uniform commercial code to 
be adopted by all the great commercial 
nations was defeated, on the theory that 
what is needed is not a uniform code 
the same in all countries, but for all 
commercial countries to adopt their own 
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Reporter System 
des, 
State Reports, 
Digests, etc. 
We can supply from stock the late and 
general text-books of all publishers. 
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commercial code and tl 
countries to understand the 
cial codes of the others 
Milo Feightner, of Huntington, presi 
dent of the A 


comy 


er 


3oard of Examiners for Ad 
mission to the Bar, explained the met! 
ods of holding examinations by 
Board under the Act 1931. Of 
applicants, 93 passed and 97 failed 
the 97 failures, 45 applicants had n 
college work, 11 only year, 4 n 
high school work, and only 5 were grad 
uates of an approved law school 
The Committee on Jurisprudence a1 
Law Reform, of which George O. Diz 
of Terre Haute, is chairman, was 
able to make definite recommendatiot 
for relief of congestion in the Supreme 
and Appellate Courts because the sub 
ject requires more extensive resear 
and study than the was able 
to make, involving as it does a stud 
the whole judicial which is the 
work of a Judicial Council The r 
called attention to the two bill 
at the annual meeting, 
Judicial Council and the 
ring the rule-making power 
legislature to the Supreme Court 
which are now a part of the 
tion’s legislative program 
The Committee on Legal Education, 
of which Benjamin Long, of 
port, is chairman, reported that the dean 
or a member of the faculty of thre¢ 
the law schools of the state are men 
bers of that committee, and that th: 
schools not yet having an “approve 
rating are bringing themselves up t 
that standard just as rapidly as circum 
stances will permit The committee 
looks forward to the day when it will 
be practicable to require some degre 
of general and legal education as a pré 
requisite to taking bar examinations 
The Committee on Legislation, of 
which William Hill, of Vincennes, is 
chairman, recommended the procedure 
to be used in securing passage of tl 
association’s legislative program and the 
enlargement of the committee. 
The Committee on Criminal J 


one 


committee 


system, 


other transfer 


from the 


asso 


Logans 


or tne 


wri 
iris 





BASIC 
EDUCATION 
A REQUISITE 


In order to make an accurate tran 
script of his notes the shorthand re 
porter, in addition to technical skill, 
must understand the subject matter 


The Cleveland Bar Association rec 
ognized this fact in its resolutions on 
the passing of Chas. W. Chestnutt by 
saying: “His wide acquaintance with | 
literature, science and art was such 
that the most learned addresses and | 
discussions, and the most highly spe- 
cialized depositions, were readily 
taken down and accurately reproduced 
by him, so that absolute reliance 
could always be reposed in his com- 
plete efficiency in this profession.” 


NATIONAL SHORTHAND 
REPORTERS’ ASSOCIATION 


“The Record Never Forgets” 





1en for all of the 


AMERICAN Bar ASSOCIATION JOURNAL 





prudence, of which James J 


diana University, is chairman, 
mended the enactment of che suc« 
Ohio and Michigan statute whi 
quires a defendant in a criminal case 
give notice in advance of trial of 
fense of alibi, and the statute in suc¢ 
ful operation in ten states and the 
eral courts giving to trial 
discretionary power to provide j 
separate trials for defendants 
harged with joint felonies, and 
itted proposed acts 

Unfortunately, the discussion of 
report was interrupted by the noon h 
and when the association reconvened s 
many were in attendance ! 
heard these recommendations, the bill 
and the discussion that these recommen 


essi 


the 


dations were lost by a vote so close tl! 
a division was called for. The comn 
reported further activities, including « 
peration to meet the situation in pris 
industries due in part to the Haws 
Cooper Act which goes into effect J in 
ul 19, 1934, and the holding of a tw 
ay state-wide with Pe 
fheers, which was attended 
200, representing more than 
unties of the state 
Because of the reduced 


; 


conference 
by 


half the 


revenu¢ 


e association resulting from the busi- 


ness depression, the work on Amer 
Citizenship was discontinued fi 
present, but Samuel E. Garrison, of I: 
I acting chairman of the « 

submitted a 


inapolis, 
ittee, 
date 
Eli F uth 
resident of the association and ex-off 
airman of the Membership Committee 
ved the admission of four new met 


report of the w 


Seebit, of » Bend \ r 


rs and reported losses of membership 
lue to the long continued depression 
He reported that “the most pleasing 
thing about this pathetic situation is the 
loyalty that the old members of the I: 
diana Bar Association show towards this 
\ssociation. We very frequently hear 
rom them and they express the keenest 
regret that they find themselves in the 
predicament that they have to 
connection with the Association, and 
seems to be characteristic that men wh 
I been members of this 
association for a great number 
develop a very fine affection for 
he men they meet here.’ 

Albert Rabb, of Indianapolis, read the 
report of the Committee on Illegal Pra 
Law, l 


sever a 


ave little volun 
tarv 


years, 


which recommended 

he members furnish the committee wi 
instances of illegal practice of law co! 
ng to their attention, so that the com 


CONFESSIONS OF 
THE POWER TRUST 


> 


By 


ice of 


Cart D. THoMPsoN 


This volume automatically becomes the source- 

%k of the electric power issue of the day.””"— 

Y. Herald-Tribune. Prof. Paul H. Douglas, 

ne of America’s foremost economists, 
“Carl Thompson performed an invaluable 
servic in digesting 1 inous material on 
the public utilities been unearthed by 
the Federal Trade I cannot endorse 
his book too highly!” $5.00 


E. P. DUTTON, 300 Fourth Ave., N. Y. 


says, 
has 
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Robinson 
of the faculty of the Law School of In 
recom- 


ur 


who had not 


itt 
ITTee< 


wr the 


mittee can fu 
: to 
vention of 
lhe Special 
of the Ban 
Kahn, of 
ommended th: 
H R-9968 
much as 
Bankruptcy Lay 
ing conditions can 
by appropriate amer 
The Special Com: 
Bill Affecting Finan 
h Henry H. He 


is chairman, 


1 
tion local 


and 


any 


whi 
1; 
apous, 
erable detail on the 
Study Commission, appt 
plan of reorganizati 
mpanies, loz 
financial institutions 


amendments to 


aml ass 


lew 
teatures. 

The report f 
Young Men’s Orga 
by John G. Biel, of 


ung L: 
ommittee be 
students in law scho 
bers of the bar for tl 
mission, and be allott 
h State Bar 
The Committee on 
the Bar, of which W 
South Bend, is chair 
s made by thx 
Board of Managers 
ng Bar Act appr 
meeting, and was d 

( f the 
lous and successf 
ift of the bill was 
he next issue of the 
Joseph H. Igehart 
sented a resolution p! 
ance 
to the Governor in w 
and proper methods 
in distress owing to tl 
and drafting of new leg 
he special commi 
licity to the proposed 
constitution removing 
titling every voter to 
tice law, hicl 


given 


eac meeting 


cnange 


assoc 


of the associati 


Or which tf 
Logansport, is chairn 
activities, that the 
440,027 affirmative 
negative votes, but fail 
cause not receiving 
243 votes. 

At the banquet foll 
the newly elected judg 
and Appellate Courts 
General were introduced 

the law firm of Ha 
Sullivan, Indiana, and } 
delivered a magnetic ad 
Do We From Here 
luded the mid-winter sess 

At both the 
quet there was an 

1usiastic attendanc 


or 
\ 
Go 


business sess 


wne 
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EVERY LAWYER WILL WANT TO OWN 
AMERICAN BAR LEADERS 





By James Grafton Rogers 


. 


The book consists of fifty colorful sketches of the presi- 
dents of the American Bar Association from 1878 to 1928, 
including such men as Chief Justice Hughes, Justice Suther- 
land, Elihu Root, Frank B. Kellogg, among other living 
men, and Taft, Alton Parker, David Dudley Field and 
Joseph Choate among famous former lawyers. The book is 
written in the familiar style of one of the best known writers 
on law and lawyers. A standard reference work and gift 
book for lawyers. 


Published by the American Bar Association 
in connection with its Semicentennial 


258 pages. 50 illustrations. $2.50 postpaid. 
Sold only by the Association, at cost. 


Bound in Blue Cloth and Gilt, with a slip box cover. 


The American Bar Association, 
1140 North Dearborn Street, 
Chicago. 
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Offsetting Human Error 
in the Transfer of Realty 


HEN a title policy is included in the 
sale or mortgaging of real estate, your 
client is safe. He is guaranteed against loss 


from any undisclosed title defect. 


Title Insurance is the one sure way to 
guard against title trouble because loss or 
litigation may follow the most careful title 
search. Recommend a title policy in buying 
or lending on real estate. Our service is 


available anywhere in the United States. 


As a lawyer you know that even the most careful title search is not proof 
against human error. More and more, attorneys are recognizing the 
wisdom of advising clients who buy or lend on real estate to insist that 
a title policy be included in the transactién. 


Through our National Title Insurance Department you may secure title 
insurance on real estate located anywhere in the United States. Opinions 


are furnished by reputable local counsel; therefore, attorneys are not 
deprived of any income by the use of title insurance. 


Approved attorneys and agents throughout the United States 
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Our Policy 
of Title Insurance 
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loss through: 


Forgeries 
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of sale 
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from searches 
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